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FT HE Doctrine ow heſd by 1 any of the 


Lawyers of. Scotland, that the High Court of 


Parliament has nb Furiſdiction over the Fudg- 


ments of the Court of Fuſticiary, in Criminal 


| Cauſes, has frequently preſented - itſelf to my 
mind, as a matter well deſerving the moſt ſeri- 


ous conſideration, not only on account of the 


importance of the point of Law itſelf, in as 
much as, by the admiſſion of the doctrine 


abovementioned, the lives and liberties of the 


ſubject are placed in a worſe ſtate than the moſt 
trifling article of property; but, on account of 
the miſchievous conſequences of it, by inveſt- 
ing a Court governed 8 arbitrary principles 
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N 
of the Nobile Officium*, with the abſolute and 


uncontrouled power, over the moſt precious 


rights of mankind. 

I ſhould be unwilling to diſturb the deciſion 
of this queſtion of Juriſdiction, if indeed it had 
been actually decided; even were the principles 


of ſuch deciſion more doubtful than they appear 


to me to be; but, as the doctrine itſelf is not 


only unſupported by principle or deciſion, but 


like. a great many other doctrines held by the 


\ 


Scottiſh Lawyers, is founded in miſapprehenſion 
and in 1gnorance; it will become neceſſary for 
me, before ſtating the particular grounds on 


which I am to contend for the juriſdiction of the 


Houſe of Lords over the judgments of the 
Court of juſticiary in criminal cauſes, to reſort 
to the conſideration of general principles, and 
of thoſe rules upon which the criminal juriſ- 
prudence of Scotland was originally founded, 
and, it will be found, that this doctrine, that the 


High Court of parliament has no juriſdiction 


over the judgments of the Court of juſticiary 


in criminal cauſes, is without foundation; and 


has ariſen only from a total inattention to legal 
diſtinctions. Vp "2A [Ef gr: 
When the mony. found it neceſſary to put 
themſelves under the authority and protection 
of one, they did not entirely give up their in- 


BE . For the deſeription of the Nobile Officium T muſt refer 
to my Inquiry into the legal and judicial polity of Scotland 
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inherent rights and natural privileges, to the ab- 
ſolute and uncontrouled diſpoſal of their King, 
nor, in tracing the remote hiſtory of any Nation, 
will it be found, that the regal power was aſſu- 
red ſo high. As a warrior, the King led them to 
batttle, and as an arbiter, the ultimate deciſion 
of their diſputes was referred to him, and there 
being no higher power, his judgments neceſſa- 
rily were final. PRES 

In the progreſs of Society we find a delegation 
of this power—Generals and Military Officers 
were appointed, who not only regulated « the 
wars, but determined the rights of their Soldiers, 
and at a ſtil later period, we find the military 
and the civil eſtabliſhments divided, and courts 
of juſtice formed, to decide upon all queſtions, 
whether affecting the lives, the liberties or the 
property of individuals. The King was however 
the ſupreme general and the ſupreme judge, all 
authority whether military or civil, being de- 
rived from him, and held under his expreſs 
commiſſion ; when, therefore, he choſe either 
to command his Armies, or to take his ſeat in 
judgment, his authority ſuperſeded that of all 
other, and as the univerſality of ſupreme power 
placed in the King alone, could not be exer- 

ciſed by one only, the right of judging, in the 
firſt inſtance, was at laſt declined, but the power 
of correcting the judgments of the judges, was 
ſtill retained. | 

The importance of ſtate affairs as well as the 
intricacy of diſputed matters, induced Kings to 
conſult the brave and the learned men of their 

Rod B 2 Kingdoms 
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tand at laſt, as tlie political wei 
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t of the people 
increaſed, theſe councils changed their form, 
into parliaments, as well to ſupport the rights 
© of the people, as'the privileges or prerogative 


| hw Sas Councils w 1 eſtabliſhed— 


of the Crown, againſt mutual incroachments. 


The power of making laws was divided between 
the King and his ſubjects, who were repreſented 


- by this aſſembly: and in this tribunal, in which 


the King preſided and was preſumed to be al- 
ways preſent, ari appellant juriſdiction was veſt- 
ed, for examining the judgments of all infe- 
rior courts of judicature, whoſe deciſion thus 
became final. 

The criminal law being of more early date 
than the laws for the regulation of property, 
and it being, alſo of equal, nay of greater im- 
portance, that the ſubje& ſhould have the 
privilege of appeal in as ful] and ample a degree 
in matters in which his liberty or perhaps his 


life were at ſtake, as in matters of property, it 


may be warrantably aſſerted, that the right of 
the ſubject to appeal to the ſupreme court, in 
caſes of criminal accuſation is as well founded 
as. ĩn thoſe, where perhaps a trifling queſtion of 
Property is conteſted, as to which the right of 


5 appeal is not diſputed. 


The various diſtinctions of juriſdiction and 
particularly the progreſſive order of them from 
inferior, to ſuperior, and from ſu perior to /u- 
preme, favour this hypothefis—It is proper that 
all cauſes ſhould be determined as ſpeedily, and 


with as little IE" to the parties 
as 


. F * 
8 8 4 | we 
* ( 1 J * 


as. poffible, efty juriſdiftions ahi therefolk 


eftabliſhed- and in order to controul them, as 
well as to give\an opportunity of trying cauſes 
of more importance by judges of greater learn- 


ing, ſuperior courts have been inſtituted; But 


leſt any defect of juſtice ſhould ariſe, a power 


of appeal is reſerved 3 in the ſupreme judicatory 


of the ſtate, from which all ſubordinate juriſ- 
dictions derive their authority, viz. The King 
in Parliament—And here may be obſerved the 
beauty of the ſyſtem, that as. all juriſdiction is 
derived from the ſupreme power of the ſtate, 


ſuch ſupreme power has alſo neceſſarily reſer ved 
to itſelf the right of correcting all inferior judi- 


catories, when either they proceed contrary to 
law or exceed their juriſdiction—Where, there 


fore, a juriſdiction is dependant, and not ſu- 
preme in its nature, and where, there is at the 


ſame time a ſupreme Juriſdiction 1 in exiſtence, we 


may take it to be a regular axiom that the pro- 


ceedings of every dependant juriſdiction are 
ſubject to the controling power of this original 
court, from whence the ſuperior or inferior 
juriſdiction derives its authority. 

If then according to the principles of the 
Britiſh Conſtitution, - we are to aſcribe to the 
high court of parliament the unlimited and ab- 
ſolute power of eſtabliſhing courts of judicature, 
we mult allow to it an abſolute juriſdiction over 
the proceedings of thoſe courts which . reteive 


their exiſtence and power from ſuch delegation, 


of authority—And if, a dependancy of the 
courts ſo eſtabliſhed is to * admitted, as ne- 
ceſſarily 


% 
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(6) 
ceſſarily it muſt, we may fairly argue from the 
major to the minor propoſition, that as the very 
exiſtence and powers of the court depend on 


this ſupreme fountain of judicial authority, and 
as they may be annihilated as its, pleaſure, 


therefore every proceeding of ſuch dependant 
court, muſt be equally under the controul of 
the ſupreme judicature.— In parliament then, 
the ſupreme judicial power of the nation being 
veſted without controul, reſtriction or excep- 


tion, we may venture to ſay, that unleſs it can 


be made to appear, that either in a conſtitu- 
tional manner, or by its own conſent, the 
ſupremacy of juriſdiction attached to it by the 


conſtitution has been parted with and transfer- 
red to its inferior courts of judicature, the right 


of appeal ſtill remains in it. | 


-- The impoſſibility of ſupporting this doctrine 


of the ſupremacy of the Court of Juſticiary is 
farther evident from the connection of the le- 
giſlative with the ſupreme judicial authority. It 
will not be denied that the legiſlative power is 


in the king and parliament alone; but if this 


Court of Juſticiary is a ſupreme juriſdiction over 
which the king and parliament have no power, 
except in the exerciſe of the royal prerogative 
of mercy, then it will be totally unneceſſary for 


the legiſlature to make laws for the puniſhment 
of crimes, for the protection and ſecurity of the 


ſubject, or otherwiſe for the guidance of this 


Court, unleſs the legiſlature has alſo a power of 
correcting the judgments of the Coug# when 


given contrary to law ; for what benefit can re- 
F ſult 
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ſult to the ſubject from the enactment of laws, 
if it ſhall be permitted to remain with the 
judges, to chuſe, whether they will be guided 
by ſuch laws or not; which _ be the caſe, 
if there does not exiſt in parliament a power to 
correct their judgments when contrary to law; 
for if the judges ſhall be diſpoſed to act in con- 
tradiction to ſtatute, which is not unfrequently 
the caſe, and if the parliament cannot examine 
their judgments, the legiſlative authority is exer- 
ciſed in vain, the judicial authority is placed ſu- 
perior to it, the ſubject is left without a remedy 
againſt oppreſſion, and not only is the judicial 
made to claſn with the legiſlative authority, 
but, contrary to the leading principle of our 
conſtitution, the judicial bree is placed 
above that of the legiflature 


But even if it could be ſhewn that the par- 5 


liament had parted with this branch of its ju- 
riſdiction, I ſhould doubt the principle of lach 
an act; for this ſupremacy of Juriſdiction is not 
only the right of the parliament, but it is alſo the 
right of the people, a the parliament cannot 
part with fuch inherent and radical rights to 
inferior courts of juſtice, any more than they 
can with their legiſlative power, the truſt re- 
poſed by the people in that aſſembly being per- 
ſonal ind not transferable. 

We may alſo aſſume it as a conſtitutional 
rule, that an inferior court having original ju- 
riſdiction, or the cognizance of cauſes in the 
firſt inftance, cannot he ſupreme, or its judicial 


proceedings without controul, it being incon- 
ſiſtent 


« #y - 


keit with-the en uf d i boa 
inferior Court, or of a Court with original Ju+ 
riſdiction, to allow its judgments to be final; 
for it would be giving too great a weight of 
power, to fuffer any Court, 5 original ju- 
riſdiction, to determine final —The regular 
gradation of juriſdiction Fara, inferior to the 
inperior, and from the ſuperior to ov fupreme 
courxts, {q anxiouſly provided for by the law of 
Scotland, would be deſtroyed; and if the ſu- 
premacy of any inferior court having originnal 
| Juriſdiction, particularly a criminal court, can be 
.once'eſtabliſhed,” whether by the opinions. of 
Jawyers, :the- reſolutions of judges, or even by 
the determinations of parliament itfelf, ſuch in- 
ferior court, even the in prefent ſtate of the inde- 
pendency of our judges, 'may be turned into a 
' dangerous weapon in the hands of a tyrannical 
king, or of a wicked miniſter. And therefore, 
as the Court of Juſticiary is poſſeſſed of original 
juriſdiction, we may warrantibly contend, that 
ſuch juriſdiction cannot be ſupreme, or the 
judgments given in it final, and without con- 
troul: but that parliament being the ſupreme 
power of the relay and not poſſeſſed of any or- 
dinary original juriſdiction, there is in it an in- J 
herent power, not only of making laws, but of 
correcting the judgment of every court, ſo as to 
make them conformable. to the law. This ul - 
timate juriſdiction is ſo cloſely connected with 
the legiſlative authority, that without it, the 
| * 2008 of the at would be rendered 
Ne . oY : 
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5 ty. Rs 
es TOY as the making of would 
be of little ufe if the Bever had nr the 
r of cotrecting the attempts of the 
power to act in cen to chend 
' "Many melancholy proofs can be Pen af. 
the bac ee the judges, Aa 
murde ros decrees? where the king cine ww] 
| Hiſters gave the word of command, and thou! gh © 
at preſent ve may, perhaps, have little 46 
dread the royal or miniſterial interference, yet 
we ought not from our preſent happineſs and 


ſecurity to be 'thrown off our guard, and ſuffer | 


the contirmance of a miſchief which may perhaps 


erĩty. It is as much our 1 5 to be jealous 
of an enormity of power, in a mild government, 


time for correcting grievances, when they are 
leaſt felt The proceedings of the Court of 


Juſticiary, whether of the ancient or modern 


| * are by no means ſpecimens of ſtrict and 
rtial juſtice, far leſs can this court be 


cal ed an aſylum to the innocent againſt oppreſ= - 


ſion, in its moſt dangerous ſhape, viz. oppreſ- 
fron under the colour of law and juſtice, it there- 


fore becomes every man to aſſiſt in wreſting from 


it ſo dangerous a power as that here affiitied, 
in declaring it to be a ſupreme Court, the judg- 


troul of parliament. Where the king's advo- 
cate can proſecute, without the interference of 


| « Grand ury, and where the judges are to be 
Y O 


2 inſtrument of great oppreſſion againſt our 


as in 2 tyrannical one; and it is perhaps the beſt 


ments of which are final and without the con- 


bound. 9 


— 


ſuffer itſelf to be thus robbed of ſo e 


(! 8 


found, not only leaning towards the prerogative 
fide of the 106, Þ but pronouncing judgment of 
death, not only without law, but in expreſs 
contradiction to poſitive ſtatute, what ſecurity 
has the ſubject 2 his liberty, for his fame or 


for his life, under ſuch a jorilchetion, if he ſhall 


be denied acceſs to the ſu preme Conſtitutional 
Court of the kingdom ?—Or, ſhall 13 

ntial and 
neceſſary a branch of its juriſdiction, or, ſhall the 
people ſuffer their parliament to throw away a 
right ſo neceſſary for their protection and ſecurity ? 
Parliament has in many inſtances exerted its 
authority over the prerogative of the crown, 


they have alſo diſplayed great firmneſs in ſup- 
port of their own privileges and authority, and 


it is eg 


baferior and limited in its ee, and depen- 


a proper jealouſy againſt the encroachments of 
either houſe on the other. The people alſo 
have at times corrected all of them when at- 
tempting to unhinge their rights. But in no 
period of hiſtory was there ever a greater ne- 


ceſſity for exertion than in the preſent caſe, to 
prevent ſuch a dangerous doctrine, as the ſupre- 


macy of the Court of Juſticiary from gaining 


ground. Theſe conſiderations, I hope, will be 
a ſufficient apology for my attempt to ſet it aſide 


notwithſtanding the mp A by which 


If then, we keep 17 in view, that the parlia- 
ment of Scotland was ſupreme and univerſal in 
its power, and that the Court of juſticiary is 


dent 
2 
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dant on the parliament, one anſwer will be 
ſufficient to all the arguments uſed againſt the 
exerciſe of the appellant juriſdiction of the 
rliament, over the judgments of the court of 
juſticiary, viz. that the exiſtence of a ſupreme 
power, proves a juriſdiction to exiſt in ſuch 
ſupreme power, over the judgments of every 
inferior.court, and this being a matter of com- 
mon right, not only of the ſupreme court, but 
of the people, neither non-uſage, nor contrary 
_ can deprive them of „ then, 
as has been alledged, that no inſtance can be 
produced, in which the judgment of the court 
of juſticiary has been brought under the review 
of the parliament of Scotland, want of 
can at moſt, only prove this, that ſuch a right 
has not been exerciſed, but does not eſtabliſh the 
non · exiſtence of it, and if IL have been ſuoceſſ. 
ful, in proving! the actual exiſtence of it, as an 
eſſential in the conſtitution of the kingdom, it 
does not ſeem to be very material to eſtabliſh; 
the actual exerciſe of the juriſdiction, as no poſi- 
tive right can be taken away by n or 
other negative preſumption. 
bam aware that it may be faid, the en 
jariſdiction of the Britiſh. parliament is not exer- 
ciſed by the legiſlature at large, but only by a 
third branch of it, vi. the houſe of ket. but 
as I ſhall have occaſion to argue this point of 
the appellant juriſdiction, rather with a view to 
the Scottiſh, than to the Engliſh parliament, it 
will only be neceſſary to obſerve, that in Scot- 
_— — the union, all appeals were 79 the 
; C 2 parliament 
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parlament, and not ta any ſingle branch; of it, 
chert not being in Scotland, different houſes of 
Jens and commons asnin England; and if my 
1 cry won right of appeal in crimi- 
nab cauſes, ſhall be admitted, I will not conteſt 
|" eint whether, ſuch appeal ſhall, according 
e gConſtruction of 1 1 of the union, 
— the parliament generally, or to the houſe 
| 2 22 for if — Hiſtory: of the Engliſh 
conftitution:is attended to, it will be found, that 
hefdre; tin ſeceſſion of the commons from the 
Jerds,-this juriſdiction of appeal, as exerciſed by 
tha while) body of the panament, and nut by 
_anyv particular branch of it and that, this 
Appellant Juriſdiction, being in that early period 
_ af2the donſtitutiom perhaps, little underſtood, 
kreten pi ſeldum vexertiſad, or perhaps impaſſi- 
thr eterdiſed by the lord and com- 
foe yer ſepamtadethemſelves 
fromthe formen, Hr ant df room in t houſe, 
leift the a ppellant juriſdiction behind them: 
iat qureſem it is ſufficient for iny argument to 
_ content}; that, bating the prerogative: of the 
crown, the parliament of Scotland was ſupreme, 
unica b unlichitæd and unctintrduledꝭ in its pd w 
er undi juriſdiction, over all other courts; in all 
Kaufes ſuand the Hm :, of it, is no more to 
be! called in queſtion;t than chat of the Britiſh 
parlament may at this lay. 9461 | tied! 125 
n und/ not only; was the bebliiinentced Scotland 
anafembly:foritlie purpoſes of legiſlation, but 
 ivis@xprefily recapnized, as the-ſapreme court 
of the nation Thus ther ſtatutecbof Ja. 6 Pari 8 
In: — £2 e. 130 
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e. 130, recites that the King's Majeſty, Son- 
« ſidering the honour and the authority bo his 
6 Supreme Court of Parliament, continued paſt 
« al} memory of man, unto theſe days, as con- 
« ſtituted upon the free, votes of the three 
« gates of this ancient kingdom, by whom the 
« fame; under God, has ever been upholden, 
<« rebellious and traiterous ſubjects puniſhed, the 
6 good and faithful preſerved, &c. 
The object of this ſtatute is not to create a 
8 gew juriſdiction, but it is merely declaratory. of 
a juriſdiction which had exiſted, paſt the memory 
of man, and to prevent all attempts in future, 
- to impugn the juriſdiction of this court. 
This ſtatute; affords! a, convincing. anſwer to 
every: argument that can be made ule of againſt 
the ſupreme crimina juriſdiction of the parlia- 
ment of Scotland, for by this ſtatute the parlia- 
mente is recognized as the ſupreme court of the 
Kingdom ; and here it is remarkable that the 
expreſſion is general, and not confining the 
juriſdiction to civil cauſes only, but extending 
it to all cauſes, and what is (till more ſtriking 
and concluſive evidence, of the parliament of 
Seqtland having a ſupreme, criminal Juriſdiction, 
is, that the ſtatute expreſſly informs us, that in 
this ſupreme court, ebellious and tratterous ſub- 
jets have been puniſhed; yyhich could not have 
been the caſe, had the court of parkamens not 
poſſeſſed criminal juriſdiction. 1 | 
- Conſidering i it then, to be a part of the conſtie | 
* of Scotland, that the parliament of Scot- 


and before the treaty union, had an univerſal 
juriſdiction 
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jutiſdiction over all inferior courts, both civil and 
criminal, (and which it has actually exerciſed, in 
various caſes that I ſhall have occaſion afterwards 
to point out) and that this univerſal juriſdiction 
was, by that treaty, transferred to the parliament 
of Great Britain, without exception or reſtriction, 
let us conſider the grounds on which this juriſ- 
diction is now denied as ſtated in the report of 
the late Sir Thomas Miller, then his Majeſty's 
advocate, afterwards Lord Juſtice Clerk, and 
Lord Prefident of the court of Seſſion, in ths 
caſe of the King v. Ogilvy in the year 1766, as 
it was the reſult of great deliberation, after a 
ainful reſearch into the records, and after 
| 1 — of counſel before him on the point And 
take this report to be my guide for the grounds 
on which the ſupreme juriſdiction of the court 
of juſticiary is contended for, as it hath been 
conſidered to comprehend all the legal reaſoning 
on the ſubject, and indeed it has been by that 
high legal character the late Earl Mansfield, 
deemed to be as able, clear, deciſive and learn- 
*'ed an opinion, as there is upon any one point 
of real hiſtory or law, afid it is 7mpoſſible (adds 
' his lordſhip) for any man who reads that re- 
* port to doubt. 

But while I readily damit the ability and the 
learning of the report, I _ I may be pardon- 
ed not only for doubting, but even for contra- 
dicting the reaſoning of it, and im order to enable 

the reader to form an opinion, whether ſuch 

reaſoning is juſt or the concluſion drawn from it 
oye * deciſive 1 ſhall confider- it minutely, 
28 
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as it is given by Mr Maclaurin in his caſes p. 
58 5—The learned advocate ſets out with obſerv- 
ing, that © in one of our oldeſt ſtatutes, Alex. II. 
« c, 2. 8. 6. it is enacted, that all men convicted 
&« of ſlaughter before the juſticiary, ſhall be deliver 
« ed to the Barons, or their bailies, to do juſtice. 
« upon them in their free baronies, WITHOUT 
* ANY RANSOM OR REMEDY except the King's 
* grace and remiſſion happen to be given. — This 
« fatute, his lordſhip very learnedly obſerves, is 
i guoted as the law by Sir James Balfour preſi- 
« dent of the court of ſeſſion in the reign of 
« Q. Mary, tit. Tuſtice Eyre, c. 37 .p. 573. and 
« by Sir John Skene Lord regiſter, in the reign 
of Ja. 6, in his treatiſe of crimes and judges, 
ein criminal cauſes, Tit. 14. Par. 7. ſubjoined 
* to his collection of our old books of the 

„ Jaw.” | 
I will not enter into the conſideration of the 
additional force given to this ſtatute, as a law, 
from its being quoted, as the law, by a Lord 
preſident and a Lord regiſter. —If it is a ſta- 
tute, it 1s without doubt a law, and if it is not 
a ſtatute, ſuch quotations cannot make it a law, 
. conſidering it, as it really is, to be a poſitive 
ſtatute, it does not appear in what ſhape the 
argument of the learned advocate is ſupported by 
jit.—lIf indeed the word remedy, only had been 
uſed, and the word ranſom omitted, it might 
give colour. to the argument, But had the 
author of the report Hotted, that before this. 
riod, compoſitions for Murder and Theft had 
en admitted, not only into the law of Scotland, 
[a bot but 
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but fits the law euer aide Daches he 
would not ſurely have adduced this law; as tak- 
ing away the right of appeal. The doctrine of 
Aﬀythment®* was fully eftabkſhed; and in 'a 
prior law, T it is enacted, that © if a man with 
s in ſanctuary, or in any other place; aſks and 
c raves the King's peace, and another man by 
cc evil zeal and purpoſe, lifts ap his fiſt to ſtrike 
fr beat him, and that be proved by two ho- 
neſt men; he ſhall pay to the King four co, 
FR and to him he would have ſtriken, one cow.” 
* And if he fells or flays him with his fiſt, 
* he: ſhall give to the King twenty nine cows, 


* of the deceaſed, conform to the laws of the 
. 

If therefore, the nel aue had attend: 
ed ſufficiently to the general tenor of the law, 
be muſt have conſidered the ſtatute of Alexander 
as taking away the remedy of ranſom only, but 
not the remedy of appeal.— And what makes his 
explanation of this act more remarkable is, that 
in the very next page of the ſtatufe book, the 
King's court is mentioned as having juriſdiction 
in caſes of theft and of robbery f But if any of 
* them, (thieves and robbers) who fly to the 
oh church, will declare ne e and 


5 
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1 
bh les, that he feared the ſharp and ſevere 
er of the magiſtrate, and defires, that it 
** may be lawful to him to purge and acquit 
* himſelf by the law, he ſhall paſs in peace to + 
*K1NG's COURT,” &c.—lf therefore the King's 
court was taken away, by the remedy of it bein 
aboliſhed in caſe of theft, how comes it to be ſo 
ſoon revived as within fout chapters of the la 
tutes, made by the very ſame King, to be re- 
cognized as a ſtanding and eſtabliſhed court of 
„ N 
But what farther clearly ſhews, that this fa: | 
tute of Alexander, applies only to ranſom, is, 
the fubſequent ſtatute of Robert iſt, c. 3, 
whereby i it is ſtatuted and ordained, ** if any man 
ein time coming, or bygone, of whatever con- 5 
dition or eſtate he be, is convicted or attainted "iq 
of {laughter or robbery, ot any other crime i 
e touching life and limb, common juſtice ſhall be 
1 done upon him Wark ay ranſom—-ſaving 
* the king's power. G.. | 
But ſuppoſing the ſtatute of king Alexander 
to be a repealor of the juriſdiction of the king 
in caſes of appeal; this ſo far from proving that 
ſuch right never exiſted, proves the actual exiſt- 
ence of it, before that law, for if the juriſdic- 
tion never had a being, it would be quite un- On 
neceſſary to take it away — the implied ad- -£ 
miſſion therefore ariſing from the argument 
drawn from this ſtatute, would be ſufficient to 
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prove the actual prior exiſtence of an appeal to. 
1 king, were ere no other evidencgſcde. 
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But farther, the loweſt ha juriſdiction was 
that of the Baron Court. The — ſuperior ſtep 
was the Sheriff's Court, and among other 
branches of the ſheriff's juriſdiction, was that 
of an appeal from the Baron's Court. The 

« plea of Barons pertains to the ſheriff of the 
* county, (for pleas decided in the Baron's 
« Court, may be reduced (ſet afide) in the She- 
« riff's Court). It pertains to the Sheriff s, 
in reſpect of the fault or failure of the Barons, 
4 to take cognizance of riots, ſtrokes or wounds. 
« Alſo, where the purſuer (proſecutor) alledgeq 
* the breaking of the king's peace . 

In like manner an appeal is allowed from the 
Sheriff 's Court to the Juſticiar in caſes of rob- 
| bery, as appears from yuon. attach. and the fol- 
lowing regulations are made concerning thoſe 
ap or fal/ing of doom, as it was then called. 
« Tf it (the judgment) be again ſaid (appealed 
« againſt) by any man preſent that day, he that 
&© makes the contradiction, or falfifies the doom, 
* ſhall preſently, at the leaſt alledge a reaſon, 
Cx &c. ”, 

« But if a doom pronouperd, and appealed 
te againſt in the Sheriff s Court is fallified, (ſet 
t aſide) before the Jufticiar in his- court, every 


« ſuitor ſhall be amerced by the Juſticiar in 101.” 


The learned advocatg, as a farther corrobo- 
ration of the doctrine drawn from the ſtatute of 
Alexander, ſays, ** Sir George Mackenzie, ad- 
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&« yocate to king Charles II. and our lateſt 
« writer upon the criminal law, though he 
« treats expreſsly of the juriſdiction of parlia- 
« ment in crimes, and of the juriſdiction of the 
« Court of Juſticiary, does not give the ſmalleſt 
« .hint of an appeal being competent from the 

« Juſticiary to the parliament.” But this, as I 
have already obſerved, is at moſt a negative ar- 

ment, and it may as well be urged, that it 
does exiſt becauſe he has not denied it, as that 
it does not exiſt, becauſe he has not urged the 
competency of it. 

Let us; however, ſee what can be collected 
from the writings of this celebrated author. — 
And 1ſt, it is evident from his treatiſe, that the 
parliament of Scotland did poſſeſs a ſupreme 
juriſdiction in the trial of crimes ; for, lays he, 
5 Parliament is the ſupreme judicatory.” | 

How far this warrants the argument of the 
ſupremacy of the Court of Juſticiary, I leave to 
the candid reader; for if the parliament was 
the ſupreme judicatory, every other court muſt 
have been inferior to it. But not only does he 
aſcribe to the parliament a ſupremacy of juriſ- 
diction, but he gives an inſtance in which the 
parliament did actually exerciſe criminal juriſ- 
dition; for he adds, The parliament did, 
« anno 1662, find, that Mr: James Guthrie 
% might be tried in the parhament, in the firſt 
inſtance, for words ſpoken by him in the pul- 
pit, as a miniſter. He ere, it would ſeem the ſu- 
Pn of the G14 was not diſputed, as 


a cou 


a court of review ; but only, whether the par- 
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liament could try, in the jir/t inſtance, a point 
which might ſtill be queſtioned, it being in- 
conſiſtent with the rules of good policy, to 
veſt original and final juriſdiction in the ſame 
court. And the objection againſt the parlia- 
mentary trial, in the firſt inſtance, was founded 
on the ſame. principle which muſt overturn the 
ſupremacy of the Court of Juſticiary, viz, that 
it is inconſiſtent with juſtice, that a court hav- 
ing original juriſdiction, ſhould alſo have a power 
of finally determining, without the judgment 
being ſubject to the review of another court; 
and therefore, that the ſupreme court ought 
not, in the firſt inſtance, to try crimes commit- 
ted by perſons ſubject to an inferior juriſdiction, 
whoſe judgment, if erroneous, might be ex- 
amined by the ſupreme court. | 

Thus then, the inference drawn from the 
writings of Sir George Mackenzie, does not 
ſeem to be well ſupported, let us now examine 
the next authority alluded to Lord Stair, in 
« his noted argument upon the authority and 
65 juriſdiction of the Lords of Seſſion, B. 4. 
Tit. 1. S. 61. holds it, as indiſputable, that 
« the ſentences of the Court of Juſticiary 

xte final, without remedy by application to 
the king or parliament. 

The — drawn from theſe premiſes 
is, In ſhort, there is not in any one book of 
authority, the leaſt hint or inſinuation, that 

ff any appeal lay from the Court of Juſticiary 
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« to. the parliament. of Scotland. But many 
, reaſons may be given why the lawyers ſhould be 
filent on this ſubject. The judges, in order to 
maintain their own ſupremacy, had gone ex- 
travagant lengths in denying an appellant juriſ- 
HOO t to parliament from their decrees, in civil 
cauſes ; they had not only declared the incom- 
petency of it, but they had inflicted ſentence of 
baniſhment againſt thoſe advocates who pre- 
ſumed to hold ſuch doctrines. It is not there- 
fore to be ſuppoſed that the lawyers of thoſe days 
would be forward in treating of thoſe e 
—filence was the ſafeſt courſe. 

This alſo accounts for the want of prece- 
dent, and this fact, which the learned advo- 
cate ſets up as ſtronger than the opinion of a 
* hundred lawyers,” proves only, that the right 
of the ſubject was not underſtood, or that there 
exiſted a rooted inveteracy in the judicial power 
againſt every attempt to call in queſtion its de- 
crees, a ſordid obſequiouſneſs in the bar and a 
groſs want of attention in the ſupreme judica- 
ture, to this moſt important part of their juriſ- 
diction. We find two learned advocates * com- 
bating the right of appeal in civil cauſes, and 
concluding, that * it is in effect 700 much. that 
« proteſtations for remedy of law ſhould bring 
Civil cauſes to be reviewed in parliament ; 
6 05 our parliament were at leaſt far better 
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conſtituted for ſettling general laws, than for 
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« diſeuſſing the private rights of parties.” 

As for what the learned reporter means by 
book of authority, in the law of England, I 
know not; for, the ſtatute-book and the regiam 


| majeſtatem are the only two books of authority 


in the law of Scotland which I have ever met 


with, both of which point tron gly againſt the 


doctrine of this report; but if the opinions of 
rs can be admitted into the ſcale, the rea- 
der will find, that every writer on the law of 
Scotland contradicts this aſſertion. 

Sir George Mackenzie, on whoſe authority 
the learned reporter ſeems to rely, inſtead of 
aſſerting the Court of Juſticiary to be a ſupreme 
court, places it not only after the parliament, 
but after both the Court of the Privy Council, 
and even after the Court of Seſſion.— The 


* Council (ſays he) name aſſeſſors to the Fuſtices, 


and after eiting ſeveral caſes in which the Privy 


Council have varied and reverſed the judgments 
of the court of Juſticiary, he adds, From all 


« this ſome do conclude, that if the Juſtices 
err in judging the relevancy, or, if the jury 
« find that proved, which was not remitted: to 
« them, that in either of theſe caſes the Coun- 
e eil may review the ſentence .“ 

Mr. Erſkine alſo in his Inſtitutes (Book 1. 
Tit: 3. 8. 1.) fays; The parliament of Scot- 
% land, as our court of the laſt reſort, had the 


+ Mackenzie's Criminals, vol. 2. Tit. 6 and 7. 
a 66 right 
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« right of reviewing the ſentences F all the 
% ſupreme courts.” | | 
Lord Kaimes, in his Hiſtorical Law Tracts, 
(vol. 1. p. 420.) ſpeaks to this point in terms 
equally pointed.—** The Houſe of Lords (ſays 
he) is undoubtedly a Cov; of Appeal with re- 
« ſpect to the three ſovereign courts in this coun- 
« try. There are appeals daily from the Court 
of Seſſion Appeals from the Court of 
“ Juſticiary have hitherto been rare and pro- 
* bably will never become frequent. The 
« proceedings of this court being brought un- 
der preciſe rules, afford little matter of an 
« appeal which at the ſame time would be 
e but a partial remedy, as the verdict of the 
« jury can never be called in queſtion. An 
« appeal, however, from this court is com- 
e petent as well as from the ſeſſion,” _ 
And Mr. Maclaurin mentions an inſtance in 
the caſe of the king againfl Anderſon and Weir, 
in which they having received ſentence of death 
for coining, the ſentence was changed into ba- 
niſhinent T. And in the courſe of the trial of 
Baillie, in 1713, No. 29, it appears to have 
been charged, that in 1699 he. had received 
judgment of death in the Court of Juſticiary, 
and that the Privy Council had changed this ſen- 
tentence into baniſhment. | ö 
As to the ſuperiority of the Court of Seſſion 
over the Court of Juſticiary it is of the moſt 


1 Maclaurin's Caſes, No. 16. 
| | Lo but 
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| : poſitive kind, as, the indictment, or firſt pro- 
ceeding, muſt receive the at of the Court of 


Seffſion;;, for, ſays he, they paſs the bills 


«© whereupon all criminal ſummonſes are raiſed,” 
2 find, adds he, that the Lords have 
* made Ratutes to regulate Juſtice Courts; but 
«© whether they may be competent to reduce 
«or review ſentences by the Juſtices, or in the 
«* Tuſtice Court, in any caſe, is not decided, 
tc but I have ſeen a reduction of the verdict of 
« an inqueſt pronounced again Mr. William 
„ Sommerveil, whereby he was found guilty of 
- © uſury.— The Lords of Seſſion do ſuſpend the 
« execution likewiſe of all ſentences in the 
«. Juſtice Court. vlg 

Mr. Maclaurin, indeed, does not aſſert the 
exiſtence of the right of appeal, farther than 
by this expreſſion of ſuch appeal's being rare, 
which indeed implies the exiſtence of it. But 
he argues ſtrongly for it. The recent deter- 
minations of the Houſe of Lords in the caſe of 


Ogilvie, and of Murdiſon and Miller, made it 


unneceſſary for him in his reports of theſe de- 
terminations to deny the legality of the doctrine 
as to the right of appeal as eſtabliſned by them, 
but he places the abſurdity of the doctrine in a 
ſtriking point of view, and paints the conſe- 
quences in glowing colours “. 

The learned advocate next proceeds to ſtate, 
that after a diligent ſearch into the records of 


* Maclaurin's Caſes, p. 593. See alſo Arnot's Hiſt, of 
Edinburgh, -p. 481. Arnot's Criminal Caſes, p. 81. and 
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«the parliament of Scotland, as far back as 
« they are extant, which is from the reign of 
« James the Firſt of Scotland, no inſtance of 
« an appeal is to be found, brought before the 
« parliament againſt the ſentences or judgments 
of the Court of Juſticiary.” 

And Lord Mansfield, in arguing his opinion, 
in the caſe of Bywater, gives implicit faith to 
theſe ſearches, which his lordſhip aſſerts to have 
been made. But, that different opinions may 
be formed from ſuch ſearches, is evident, for an 
accurate and well-informed writer, founds his 
opinion to the contrary, on the very fame baſis. 
« The moſt mature conſideration, ſays he, of 
this important ſubject, that J am capable to 
© beſtow — the laborious ſearch that I have 
made into our criminal records, from A. D. 
1536, to the preſent times, have completely 
« rivetted my opinion, that this judgment re- 
« quires again to be confidered—that law and 
* expediency both require it.“ an: 

The author of the report, however, has not 
mentioned where theſe records of parliament, 
from the year 1424 were found; and in fact, it 
is at beſt doubtful, if any ſuch records are in exiſt- 
ence ; for it appears, from a report of the Court 
of Seſſion, made in "conſequence of an order of 
the parliament of Great Britain, long before the 
date of the learned adyocate's Poſes That 
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« records, particularly of their moſt ancient, 
is imperfect; for, not to mention other mis- 
&« fortunes, it appears by an examination, to be 
* found among the records of parliament, Jan. 
« 8, 1661, that, of the regiſters which (having 
« been carried to England during the uſurpation 
« of Cromwell) were bringing back from Lon- 
* don, after the reſtoration, by ea, eighty-five 
% hogſheads were in a ſtorm ſhifted out of the 
« frigate, the Eagle, into another veſſel, Which 
funk with thoſe records at ſea, and ten hogſ- 
*« heads more of the records, brought down from 
London at that time, lie {till unopened in the 
4 general regiſter houſe, through ſome neglect of 
5 the officers to whoſe charge they were com- 

70 mitted, that cannot well be accounted for, fo 
that upon this ſeparate account, your Lord- 
cc ſhips will perceive, , a ſearch into the ancient 
i records cannot give reaſonable ſatigſactin 
A ſecond report of the- Court of Seflion 
places this matter in another point of view, and 
even altogether deſtroys the credit of thoſe re- 
cords. . * Upon viewing what are called the re- 
' * cords of parliament, ſuch as precede the reign 
« of king James the Sixth, do not appear to be 
« attended with ſuch marks of authority as to 
« give them all credit, or to give evidence, 
that there were none th | The 1 80 


* Return of the Lords of Seton l in Scotland to an ot- 
der of the Right Hon. the Lords Spiritual and Temporal 
in parliament aſſembled of the 1 mg of 5 27 1739, dated 
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« had an opinion, founded on tradition, that 
« ſeveral of the records of parliament he in 
« the caſtle of Edinburgh, locked up in the 
« room where the crown of Scotland was de- 
«« poſited at the union; but what ground there 
“is for this tradition, does not appear, and the 
court has no authority to order inſpection of 
« what may be lodged in that room. 

The truth, therefore, of the aſſertion con- 
tained in the learned advocate's report, that the 
records of the parliament of Scotland are extant, 
as far back as James the Firſt, may juſtly be 
doubted. The next piece of evidence adduced 
by the learned advocate is, that of the records 
of the Court of Juſticiary. A like ſearch, 
ſays he, has been made into the records of that 
« court, from the year 1672, when it was new 
« modelled into its preſent form, and no trace 
Jof any ſuch appeal has been diſcovered.” — 
Still, however, this is at moſt only negative 
evidence, and when the critical period at 
which the ſearch was commenced, the ſhort- 
neſs of the time it was carried on, and the 
legal Hiſtory of Scotland, from the year 

Now: to the union, are attended to, it will 
not appear, that the argument ariſing from 
ſuch ſearch, is unanſwerable, or likely to 
produce conviction to the mind. 

The learned advocate, however, contends, 
from the negative preſumption ariſing from this 
ſearch, made in times of anarchy and confu- 
fion, when there was no ſettled government, 

E 2 eſtabliſhed, 
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- eſtabliſhed, but when the people were govern- 
ed by the will of a tyrant by whom this tribunal 
was made uſe of as an inſtrument of cruelty, that 
the evidence thus ariſing, is ſtronger than the 
opinion of a hundred lawyers, ** becauſe it aſcer- 
* tains the fact, that no ſuch appeal was ever 
taken, and in this caſe, {he adds) the act 
« aſcertains the law.“ | 

* The inſtances (adds he) of capital and other 
* ſentences, for all ſoxts of crimes, pronounced 
* by the court of juſticiary, are innumerable 
and many of them againſt perſons of rank and 
fortune, yet no ſuch method of ſuſpending or 
% avoiding theſe ſentences, ever was attempted, 
* which ſhews, it has been the univerſal opinion 
* of the nation, and of all lawvers, throughout 
* ſucceeding ages, that no ſuch remedy was 
* competent in law.” 

This mode of reaſoning however, is not leſs 
fallacious, than it is ridiculous. It would be 
extraordinary indeed, if the proceedings of the 
| parliament, upon appeals from the court of 
juſticiary, were to be found recorded in that 
inferior court of juſticiary, after its ſentence had 
been given, after the court was functus gſcui; and 
after its record had been removed into the ſu- 

reme court. Does any perſon think of ſearch- 
ing for the proceedings in appeals from the 
court of ſeſſion, in the records of that court, or, 
were he to do ſo, could he aſcertain, with cer- 
tainty, what appeals were taken, or the proceed- 
ings in ſuch appeals; or can it be argued, that 
becauſe the records of the court of ſeffion are 
5 I Nom, ſilent 
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flent as to the proceedings in appeal, that Hino, 
fore an appeal is not competent. 

Farther, it is not poſſible from this ſearch, 
which only comprehends a period of little more 
than thirty years before the union, ſeriouſly to 

argue, that the fact, that no appeal was ever ta- 
ken, is thus abbertained .— There does, not 
ſeem to be any room for argument, ariſing from 
ſuch a ſearch for any period of time, far leſs for 
ſo ſhort a ſpace, and in an arbitrary and un- 
ſettled conſtitution. - 

But ſuppoſing the fact to be, that no trace of 
any appeal againſt judgments of the court of 
juſticiary can be diſcovered in the records of that 
court during theſe thirty years, or, if his lordſhip 
pleaſes, from the original eſtabliſhment. of it, 
there does not ſeem to be ſufficient reaſon to 
contend, that, becauſe this cannot be found, 
where it cannot be expected to be found, or 

even if it cannot be found at all, therefore, from 
its not having been exerciſed, the right is loſt 
by non-uſuge, or, as the lawyers of Scotland 
term it, by the negative preſcription; for pub- 
lic rights, as this is, cannot be loſt by von- uſage, 
and the priviledges of the preſent generation are 
not to be taken from them, becauſe our anceſ- 
tors had no occaſion to make uſe of them, or 
perhaps were ignorant of them. Even © the 
* univerſal opinion of the nation, and of all: 
*« lawyers throughout ſucceeding ages, will not 
5: be ſufficient grounds for depriving us of our 
* natural rights, and inherent priviledges.” 

The Lord Advocate at laſt ſeems to have 

ſearched 
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| ſearched in the only place where, it was proha- 
ble, inſtances of the exerciſe. of this appellant 
juriſdiction could be found. There are, indeed, 
* (fays he) in the records of parliament, inſtances, 
* in almoſt every reign, of dooms of forfeiture 
« for. High Trealon paſſed in the court of 
« juſttciary, being reverſed in parliament. 

If this fact proves any thing, it is clear, that 
the court of juſticiary had a competent iter 
diction in the trial of treaſon, and that the high 
court of the King in parliament, had an a * | 
juriſdiction, in this reſpect, and that the decrees 
of the ſuperior court of juſticiary were ſubject 
to the controul of this ſupreme court, by way 
of appeal, and that ſuch decrees might be re- 
- verſed for error. —The learned advocate indeed 
_ endeavours to draw a diſtinction between treaſon, 
and other crimes, but whatever may be the le- 
gal, or perhaps the political diſtinctions between 
treaſon and murder, in point of aggravation, 
and puniſhment, yet I cannot ſee a reaſon for 
the difference here made.—If there is no excep- 
tion in any of the ſtatutes giving juriſdiction to 
the court, ſubjecting its judgments in one caſe, 
and not in another.— If it is as broad in the one 
caſe as in the other, there cannot be any good rea- 
ſon for limiting it, or ſubjecting its judgments 
to review in treaſon and not in murder.—And 
if the parliament has an inherent appellant juriſ- 
diction in criminal cauſes, it will not by impli- 


cation, be confined to treaſon, unleſs it can be 


ſhewn, that the — of that high court 
has 


1 


has been, by the wiſdom of the legiſlature, ſo 
confined. 55 VO, 
The learned advocate fays © that though par- 
« liament have, in almoſt every reign, reverſed 
« ſentences of the court of juſticiary, in caſes of 
e treaſon—Yet this appears to be no argument, 
that an appeal was competent againſt ſentences 
*« of the court, for murder, inceſt or other crimes, 
to ſtop the execution of theſe ſentences—lt is 
however no argument to the contrary, as it can- 
not be ſaid, that becauſe an appeal in caſe of 
treaſon was competent, therefore, in every other 
caſe, it was not competent, and it is, at beſt, beg- 
ging the queſtion, to argue, that © if fuch appeals 
« had been competent, many inſtances muſt 
e neceſſarily have occured, of the ſubjects reſort- 
© ing to that remedy, for preſerving their lives.“ 
That ſuch appeals were actually taken, I think 
may, even in point of fact, be as well ſuppoſed, 
as that they were not taken, and though I have 
not an opportunity of ſtating the numberleſs in- 
ſtances which, Mr. McLaurin ſays, appear in 
the records, yet I think his introduction to the 
criminal caſes contains good evidence of the fact. 
He informs us (p. 33) under the authority of a 
manuſcript abſtract written by Lord Royſton, one 
of the judges, that the juſtice court could not fit 
« when the parhament was fitting, but by diſpen- 
* /ation,' and in p. 38 he adds, « that the court 
« often applied to parliament, for directions as 
to the ſentence, and often to the privy coun- 
*cil,, and the caſe of Fraſer, convicted of 
murder, in 1641; is a ſtriking-*wnftance of it. 
nos 5 There 
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2 * There the court delayed pronouncing ſentence, 
1 * that the Lords of parliameat, then fitting, 
© might be adviſed with, and afterwards preſen- 
ted a ſupplication to the parliament, ſetting 
* forth the matter, and ſpecially, the nature of 
the proof, taking notice, that there was no 
| ** direct proof, or judicial confeſſion, but only 
* indicia et preſumptiones, therefore, praying 
© their lordſhipꝰ's advice and opinion. The par- 
0 liament remitted back to the juſtices, to pro- 
< ceed againſt the perſon convicted according to 
«« the laws of the Kingdom. * 
From this it may be contended, that parlia- 
ment had ſome ſhare in ſuperintending or con- 
trouling the 3 proceedings of the court of 
juſticiary, but not ſurely as a concurrent juriſ- 
diction, and if this application is not evidence of 
of an appellant friſt ction being in the parlia- 
ment, it cannot be conſidered in any other view 
than the humble-petition of an inferior to a ſu- 
perior court, for advice and direction, and it is 
totally inconſiſtent | with the ſupremacy of the 
court of juſticiary; now contended for. 
But the evidence of the records is totally out 
1 | of the queſtion, and the point muſt be ultimate- 
W ly determined, on grounds quite different, to wit, 
the inherent conſtitutional . of the Parlia- 
ment and of the people. 
In order to place the point more clearly in 
view, it is argued by the Lord advocate, that 
a the viciffitudes of enen gave quent 
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« deeafion to the reverſal; of dooms of forfeiture 
for High Treaſon.—Theſe dooms were often 
e paſſed in acts of paaliament, as acts of — 
« der are in England, and were as oſten reverſ- 
«ed in after parliaments, by the fame form 210 
in the ſame words as the reverſals of the 
* dooms of forfeiture paſſed in the court of Jul 
10 e ticiary. 
What e however acts of SS 
* with judgments of courts; or how far an 
argument holds from the one to the other, the 
learned advocate does not inform us. — This 
however is admitted, that the parliament not 
only have a juriſdiction over attainders paſſed by 
at in their own houſe, but that they have alſo 
a juriſdiction over judgments of the court of juſ⸗ 
ticiary. May it not therefore he argued, that if 
the parliament had a juriſdiction in the one caſe, 
they had it alſo in another, and that, if it exiſted 
in reſpect of the greateſt of orimes, that it muſt 
alſo be competent in other Erimes of infoxior 
note. * 
The learned ande next informs us, LL It 
E « appears from the records of the juſticiary, that 
t the privy council did often interpoſe in the 
« proceedings of the court of juſticiary, by miti- 
e gating fines and arbitrary puniſhments, by re- 
« prieving the execution of the ſentences of that 
court, by ordaining no ſentence to paſs on 
« yerdits, and many other arbitrary acts. This 
ſhows at leaſt, that the court of juſticiary Was 
not the ſupreme criminal court of Scotland, but 


that wo privy council had a power. of contro} 
F over 


1 
over its ſentences, not only in caſes of treaſon 
but in every other caſe. The learned advocate 
indeed endeavours. to throw a ſtigma on the 
rms of this court of the privy council. 
Every body knows (ſays he) the tyranny and 
«<'tfurpation of that court, more odious in the 
memory of Scotchmen, than the Star Chamber 
in England! — But this is more gratis dictum, 
without having any connection with the queſtion 
of juriſdiction, here admitted. The privy coun- 
eil was as much a court of judicature, as the 
coutt of juſticiary, it was conſtituted by a fpecial 
commiſſion from the King, whoſe power of 
. amo g courts of judicature in this way, was 
to be . — legal, and it had an 
extraordinary juriſdiction for the preſervation of 
the public peace and for keeping the inferior 
courts of ſeſſion and juſticiary within the bounds 
of their r ve juriſdictions. | b 
2 George Mackenzie (ſays the learned 
er who was a long time advocate to 
va les 2d. and as fuch, a member of his 
* privy council, condemns many of their uſur- 
« pations, and lays it down, as clear law, in his 
& inſtitutions B. 1. tit. 3. that they could not 
remit capital puniſhments.” But though I have 
examined the ſſection here alluded to with atten- 
tion, I do not find a fingle word to warrant the 
affertion, that ** Sir George condemns many of 
* heir uſurpation that the reader may judge 
for himfelf, I ſubmit the paſſage as-it ſtands. 

The privy- council is conſtituted by a ſpecial 

« commiſſion from the King, and regularly their 


power 


1 


* power extends to matters of public govenment; 
* in order to which they puniſh all riots, ( for 


« ſo we call breach of peace) they fequeſtrate 
pupils, give aliments to them, and to 


« wives who are ſeverely uſed by their huſ- 
* bands; and many ſuch things, which require 
&« ſo ſummary procedure, as cannot admit of the 
_ « delays neceſſary before other courts: and yet, 

* if any of theſe dip upon matters of law, (for 
«they are only judges in facto they remit the 

* cognition of it to the Seſſion, and ſtop till they 
* hear their report. The council alſo may. de- 
* lay criminal executions, and ſometimes change 


* one puniſhment into another, but they cannot 


* remit capital punifhment: they alſo adjourn 
* the ſeſſion, or any other court. It has its own 
© preſident, who preſides in the chancellor's 
« abſence, and its own ſignet and ſeal. All who 
* are cited to compear there, muſt be perſonally 
« preſent becauſe, ordinarily, the purſuer con- 
* cludes, that they ought to be perſonally pun- 
* niſhed. All diets are peremptor ; all debate 
46 jg in writ, no advocate being ordinarily allow- 
* ed to plead before them, becauſe the council 
** only judges in matters of fact.“ 


+ Thus it is evident, there is not in this paſſage, a 
ſingle word about any, far leſs condemning many 


of their uſurpations, it is a mere detail of the 
judicial powers of the court.—It indeed denies 
to them the power of pardoning capital puniſh- 
ments, and if the author had added, that they 
had no power of pardon in any caſe whatever, 
whether capital or not, I ſhould not have diſ- 
| 3 puted 
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ciſputed the authority. It is no branch of judicial 


authority to pardon convictions, whether capi- 
tal or not, but that they had a ſuperior power 
of controul, is evident, for on cauſe being ſhown, 
they could delay criminal executions, till his 
Majeſty's pleaſure ſhould be known; and where 
the inferior court had gone beyond the legal 
bounds in the award of judgment, which was 
not unfrequently the caſe, they could bring them 
back to the legal ſtandard. 

And an inſtance is given“ when in the year 
1701, the court of juſticiary having adjudged 
two men to be hanged for © falfifying the coin,” 
an offence not capital, the privy council chang- 
ed the ſentence into baftiiſhment.—This was 
clearly a judicial act; but inſtead of being arbi- 
trary, oppreſſive or tyrannical, it appears to be a 
proper correction of an illegal, arbitrary, op- 

reſſive and tyrannical judgment of the court of 
Jalticiary. 

To ſtigmatize this as a tyrannical court, and 
its judgments as uſurpations, are ex reflions, at 
leaſt improper. It was frequently the ſource of 
juſtice to the accuſed, and of mercy to the 
criminal, againſt the tyrannical uſurpations and 
the unjuſt deciſions of the court of Juſticiary; 
and though the continuance of a privy council 
in Scotland, after the union, might not be 
either neceſſary or proper; yet what I contend 
for, muſt be admitted, that the court of juſtica- 
ry was not a ſupreme juriſdiction, - but that the 


* Maclaurin's Criminal Caſes, p. 16. 
3 legality 
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legality of its judgments was ſubje& to inquiry, 
in the court of the privy council, not in the 
way of petitions for mercy, for it is on all hands 
admitted, for that it could not diſpenſe mercy, 


but, juſtice only, by way of appeals, 05 


debitum juſtitie. 

When the revolution, (ſays the learned ad- 
« yocate) gave the people of Scotland an oppor- 
«* tunity of vindicating their rights, and privi- 
* ledges and obtaining redreſs of grievances, the 
„ eſtates of parliament, in their claim of right 


* in 1689, do aſſert, That it is the right and 


a privilege of the ſubjects to proteſt for remedy 
* of law, to the King and parliament, againſt 
* ſentences pronounced by the Lords of ſeſſion, 
* provided the ſame do not ſtop execution of 
* theſe ſentences. —This continues he, was 
* thought neceſſary, for the ſecurity of the 
“property of the ſubjects, and was explained by 
** the after practice, to import a right of appeal 
* to the high court of parliament. But no fach 
* claim is made as to ſentences pronounced in 
* the high court of juſticiary. The fafety of 
* the public depended upon the ſpeedy trial and 
* execution of criminals. The criminal law, and 
* the forms of trial, were more fixed and certain; 
* and, above all, the ſecurity which the ſub- 
* jects had, by a jury trial, before the court of 
< juſticiary, and their laſt reſort, in all caſes, 
* to the grace and mercy of the ſovereign, were 
* ſufficient reaſons, for the eſtates of parliament 
to leave the juriſdiction of that court to re- 
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„„ 
remain upon the fame footing as it had ſtood 


from the earlieſt period of our conſtitution.” 


The learned and ingenious authors whom [I 
have frequently cited (or as one of them, Mr. 
Maclaurin, emphatically calls himſelf, the tran- 
feriber of judgments frequently unjuſt, and the 
fad hiſtorian of dooms and executions) have al- 
ready proved, -that however well it may ſound 
in words, that the criminal law, and the forms 


of trial are more fixed and certain, and that, 


however ſecure the ſubje& may be under the 
trial by jury in the Court of Juſticiary, and in 
the grace and mercy of the ſovereign, yet that 


both the law and the forms of proceeding have 


been wantonly and avowedly perverted and 
broken through, the trial by jury has been ren- 


dered a form with a ſubſtance, . and the channels 


of mercy have been corrupted by falſe reports 
to the ſovereign. Indeed, where judges conſi- 
der the law and the rules of proceeding to be 
entirely under their own controul, and where 
the application for mercy muſt frequently be 


referred, not to the nominal, but to the actual 


proſecutor, it muſt follow, that ſuch actual 


proſecutor, however learned, candid and hu- 
mane, will be found to have a natural propen- 
fity to that fide which he has, with. great in- 
duſtry and ability endeavoured, as an advocate, 
to ſupport. The preſent report is perhaps a 
proof of it, there being no pains ſpared to ſup- 
port a propoſition, in itſelf abſurd, merely 4 

cauic 
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cauſe the conviction completed of muſt other- 
wiſe have been ſet aſide. 
We come now to conſider the appellant Ju- 
riſdiction of the Houſe of Lords, as it was 
ſettled by the treaty of union, the 18th article 
of which treaty ſtipulates, ** that the laws con- 
s cerning the regulation of trade, cuſtoms and 
« exciſe, to which Scotland is, by virtue of this 
_ © treaty, to be liable, be the ſame in Scotland, 
« from and after the union, as in England; and 
“e that all laws, in uſe within the kingdom 
& of Scotland, do, after the union, and not- 
« withſtanding thereof, remain in the Game 
force (except ſuch as are contrary to, or in- 
« confiſtent with this treaty) but alterable by 
* the parliament of 8 Britain; with this 
* difference, that the laws concerning public 
« right, policy and civil government, may be 
« _ the ſame throughout the whole united 
* kingdom, but that no alteration be made in 
“ laws which concern private right, except for 
the evident utility of the ſubject within Scot- 
land.“ ) 
I am far from wiſhing to charge an inten- 
tional breach of the articles of union, but as 
theſe articles of union are introduced as benefi- 
cral laws, they ought to be ſo explained as to 
give to the ſubject the full benefit intended by 
them. The laws which ſubject the judgments - 
of one court to the appeal of another may be 
ſurely claſſed as laws concerning private right, 
* which cannot be altered but for the evident 
utility 
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1 utility of the ſubje&t.” Whether or not the 
total abolition of the Scottiſh Privy Council, 
without providing for the exerciſe of the judi- 
cial powers in reſpect of its appellant juriſdic- 


tion over the Court of Juſticiary, comes under 


the article, is a point on which there may per- 
haps be different opinions. It was however a 
right which the ſubje& enjoyed. It was not 
taken away by any expreſs words, but negatively 
deſtroyed, by not being mentioned. 

The ſubſequent ſtatute 6 Anne, c. 6, enacts, 
« that there ſhall be but one Privy Council for 


«the kingdom of Great Britain, and that ſuch 


« Privy. Council ſhall have the ſame power as 
« the Privy Council of England had, at the 
< time of the union, and none other.” But if 
the ſtatute had, inſtead of thefe words, enacted, 

that the powers of the Scottiſh Privy Council 
ſhould be transferred to the Britiſh Privy Coun- 
cil, it could hardly be doubted that the right of 


appeal would ſtill have exiſted. 


In like manner, let us conſider that branch 
of the 19th article, which relates to this Court 
of Juſticiary, whereby it is ſtipulated, ** that 

the Court of Juſticiary do, after the union, 
and notwithſtanding thereof, remain in all 


* time coming within Scotland, as it is now 


« conſtituted by the laws of that kingdom, and 


with the ſame authority and privileges, as be- 


« fore the union; ſubject, nevertheleſs, to ſuch 
«© regulations as ſhall be made by the parliament 


of Great Britain, and without prejudice of 


„ other 
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% other rights of juſticiary. And it may be 
aſked, Does the Court of Juſticiary remain as 
it was conſtituted, by the law of Scotland, at 
the time of the union? Is it not altered from a 
ſuperior to a ſupreme juriſdiction ? Is it not the 
right of appeal, then veſted in the Privy Coun- 
cil, taken away, without any other remedy. be- 
ing ſubſtituted ? And can the ſtatute, deſtroying 
ſuch right, be properly. called a regulation? 
When parliament afterwards took away or re- 
ſtricted the powers of inferior courts of juſti- 


ciary, a remedy was provided, but in this in- 


ſtance the evil is increaſed by no remedy being 

ven. 
wa The learned TOE from theſe” premiſes, 
draws the following concluſion, 57 N * as no 
«<q | mp; 7 tent from the Court of 
« Juſticiary rliament of Scotland, ſo 
the «5.44 ED cg he union appears to ex- 
«clude. the right of appeal from the ſentences 
* or judgments of that court, to the Houſe of 
% Lords; and the order of that Houſe, regu- 
-<, lating. the time of preſenting appeals from the 
0 courts in Scotland, muſt de underſtood to 
mean, ſuch courts from which appeals. could 
legally be brought into that houſe ; and this 
$1 Opinion. is ſtrongly ſupported by the acquieſ- 
cence. of the people of Scotland, from: the 
'& union down to this time; for upon the. moſt 
« diligent ſearch, no inſtance can be found of 
« an appeal taken to- the Houſe of Peers againſt 
any ſentence. of death, or other criminal 
2917 —— « ſentence, 

8 


b 
( 42 ) 
. ſentence, pronounced in the Court of Juſti- 
"6c cia | 

W i 4 2 point i is viewed in another light, we 
Will ind good reaſon to place 'the'judginents'of 
this Court bf Jufticiary in ſubordination not on- 
| b4 to the rliament, but even to the Court of 

eon; for we find inſtances in Which that 
court has 600 trouled the Court of Juſticiary by 
| ads of ſederunt, and even reverſed its — 
— Sir George Mackenzie informs us, that the 
Lords of Seſſion have been in uſe not only to 
„ regulate their own court by acts of ſederunt, 
hut they have, by the fame power, preſeribed 
% regulations as to other courts. And thus; as 
«to the Juſtice Court, in the year 189 they 
made an act, that women and ſaemdrim might 
4 he Feceiyed as Witfleſſes in caſes ef treaſom &. 
And in the ſame page, he adds, that he Lords 
of the *Seffion 5 ; hier before” the Fatices 


"that is; glye the fiat to the judgment. . ade. 
Cate 457%, es from that courr. 
Thdeed the learned reporte hirn ſelf kate, 


that the Court of Se jon may review the 


+ Tentenices of inferior judges, infliting'an . 


bit puniſhment. And All the i 

, cotitehd, that the Court of Seffiont font 
10 per out for the trial of the crime of for- 
. get. Here then not only is the- Court of 
" Seffivn che f fuperior of the Court ef Juſtieiary, 
inälimuch as, before the n 
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the Juſticiary, court. could not be. commenced till 
it had received the fiat of the Court of. Seſſion; 
but its judgments were, when. given, ſubject to 
the controul of that court. If then, before the 
union, an appeal lay from the Juſticiary Court 
to the Court of Seſſion; and the Court of Sęeſ- 
ion is ſubject to the controul of the Houſe ot 
Lords, it ſeems to be impoſſible to maintain the 
doctrine now contended for, as to the ſupremacy. | 
of the Court of Juſticiary. / 
We are now to try this point in a more limit- 
ted and partial ſcale than hitherto, it has been 
taken; for in the very next ſentence. of the re- 
port, the learned advocate ſtates a caſe, in 
which, not only. was the appeal allowed, but 
the judgment of the Court * Juſticiary was re- 
verſed ; and we are now to conſider the diſtinc- 
tion next taken up, between caſes capital and caſes 
not capital; for the learned advocate contends 
that the caſe of the King againſt Blair is not a 
precedent for appeals in ſuch queſtions as the 
preſent ;. ** for the original appeal to the Houſe 
e of Peers was from the Court of Seſſion, u 
on a, point of civil right: and though + 
Court of Juſticiary, pending that appeal, pro- 
ceeded in the criminal action, and decreed 
« damages and a fine againſt the appellants, 
on the footing of the interlocutor. of the 
Court of ellen appealed from; yet When 
« the Houſe of Peers me the integlocu- 
* tor of the ſeſſion upon int of civil 
* right, it behoyed them, — Facily, for 2» 
| * ſake 


G 


« fake of juſtice, and for explicating their own 
« juriſuittton, likewiſe to reverſe the ſentence 


of the Court of Juſticiary, founded on the 


* interlocutor of the Court of Seſſion. And 
e accordingly this judgment of the Houſe of 
« Peers has not been conſidered, by the people 
« of Scotland, as a precedent for appealing from 
ce any ſentence of death, or other criminal ſen- 
e tence of the Court of Juſticiary.“ 

This leads me to the conſideration of the ſe- 
veral caſes which have occurred ſince the union, 
and the firſt caſe in which this queſtion ſeems 
to have been agitated ſince the union was, in 
that of Mac Intoſb and Dempſter for bribery *.— 
This appeal was brought againſt an mterlocuto 
judgment of the Court of Juſticiary, by which 
it is declared, That this Court can iſſue no 
_ « warrant for apprehending the perſon of George 
% Dempſter, Eſq; member of parliament, nor 
ce for compelling him to find bail to appear and 
« ſtand trial upon the criminal letters mentioned 
« in the petition, during the fitting of parlia- 
* ment, or within the time of privilege, and 
* therefore declare, they will adjourn the diet 
of the ſaid criminal letters, from time to 
time, during the continuance of the ſaid pri- 
te vilege. 


« Apainſt theſe interheutors (fays the re- 


4 porter) the proſecutors entered an appeal to 


the Houſe of Lords. It was at this time a 
„ moot point, whether an appeal lay from the 
. + Maclaurin's Caſes, p. 41 7. 
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« Court 
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« Court of Juſticiary ? The queſtion was there- 
« fore remitted to a committee, and before them 
« Mr. Mac Intoſh. argued at great. length for 
« the competency of his appeal. Mr. Dempſter 
« did not appear upon that occaſion. The 
« Houſe it ſeems did not at that time chuſe to 
« determine the general queſtion, as to the 
. ** competency of an appeal, but being of opi- 
* nion, that the determination of the court be- 
* low wat erroneous, the following judgment 
* was given, March 7, 1768 ; upon report from 
* the Lords Committees to whom it was referred 
* to conſider whether the appeal wherein Robert 
* Geddie, jun. merchant, and Robert Mac In- 
toſh are appellants, and George Dempſter, 
_* Eſq; and Chriſtianus Adamſon are reſpon- 
© dents, being an appeal from two interlocutor: 
* of the Court of Juſticiary in Edinburgh, ' be 
* properly brought ? It is ordered, by the Lords 
Spiritual and temporal in parliament afſem- 
** bled, that the petitioners do by themſelves or 
* agents attend the Court of Juſticiary on 
** Monday next, being the day to which the 
diet is continued, and in caſe the declaration 
in the faid interlocutor ſhould be pleaded, as 
a bar to the courſe of juſtice, then that the 
** petitioners do apply to the ſame court, to 
** reconſider whether they were authorized by 
** the common or ſtatute law of the land, to take 
* cognizance of the ſubject matter, and to 
M 1 ſuch declaration. And it is further or- 
** dered, that the ſaid court be at liberty to 
* proceed EY the faid l 
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2 my than taken N ä Judgment, | 
d judgment, after argument, being given for 
the dafendant, it i ad has don ere. . 
1 1 4 i d this Judgment an. appeal was, 
« brought, but it was remitted to a committee, 
CO EELNTT .-.---. 
This caſe, if it proves any thing, eſtabliſhes, 
theſe propoſitions, i ſt. That this judgment ap- 
pealed 3 20 was interlacutory, and not final. 
dy, That the competency, of the appeal, 
though. argued in the committee, was not, in 
fact, before them, for it had only been referred 
ta them, to conſider whether the appeal was 
R braught'? — 3dly, That thaugh the 
guſe did not give a direct Judgment on the 
general queſtion, as to the competency of appeal- 
ing from the Court of Juſticiary to the Hause 
ef: Lords, affirming the juriſdiction of the peers, 
yet, k AIG ee of the. caſe, 
they have obliquely: ſuſtained. ſuch juriſdiction. 
of appeal, for their lordſhips could not poſſibly 
have given any judgment on the merits of the 
cauſe,” had it been their opinion, that a juriſdic- 
tion in appeal 2 je? Lt ae Athly, the 
copriety and ſouy cy of ſupporting an a 
g ant juriſdiction, 4 fo far — ho — * 
is admitted by Mr. Maclaurin, viz. * that the 
« determination of the court below was erro- 
% neg.” — He indeed obſerves, that the 
% Houle,  /cems, did not, at that time, chuſe 
to determine the general queſtion, as to the 
- #5. competency of an appeal; but the conjec - 
ture rather ſeems to be, that they did determine 


&y Z it, 


e 
it, by referring che eauſe back to the court he- 
low, with inſtructions, for if the Court of Juf- 
ticiary is ſupreme, and not ſubordinate, and if 
there is not any controuling power or ſuperior 


juriſdiction veſted in the Hligh-Court of Purlia- 
ment, upon what ground is the judgm 


"counted: for? 
Indeed, in this caſe, the total wunt raf. Jurlſ- 
Þdichion does not appear to have been-icontended 


for, but only whether or not an appeal lies from 


a criminal court, or again interlocutory tprogeed- 
ings before final judgment, or, in the language 
of the order, whether the appeal was properly 
-brought ; between which, and the 
. _ Whether or not the Houſe of Lords have 
reme juriſdiction to \ reverſe thei) judgmettts 


ent differen e. 
"The next ciſe is. that of the King tagainſt 
Campbell, in which, after reciting the Judg- 
ment, the re ſtates, that aſter Mir 
4 was brought; [the bar, che 
judgment read, but before he was aſked, what 
he hadi to lay 0 it, the oourt ſtarted a doubt, 
is Juriſdiction, it appearing from the 
| _ judgment, that the fact which gave riſe to it, 
{1 on the ſands or ſhore of | the! fea, 
Ws.” there fore, perhaps, the court een 


naaa, o v 30 . A Er 
£6 ralty 


ent of 
the:Houſerof Lords to be: ſupported, or the de- 
quieſcence of the Court of Juſiciaryito mea. | 


general queſ— 


e'Coutt of Juſticiary in any caſe? there is 
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4 ralty was the proper court to try this caſe, 
and the Lord Advocate having admitted, that 
«the fact ha pened within flood muck, the 
, court 2 to hear counſel pen the 7 
of juriſdiction. 
This doubt had occurred to the counſel * 
-* the priſoner, but as they could not perceive 
any advantge he would reap from being tried 
before the admiralty, they had reſolved not to 
«© decline the Court of Juſticiary, yet upon the 
court ſignifying an inclination. to hear them 
iy © On the queſtion of juriſdiction, they com- 
plied. —Minutes of debate were : then ordered 


made up. 
The court, Dec. 22 1769, met to 8 
mine the queſtion of Juriſdiction, and all the 
judges but one, were of opinion, that the 
court had a juriſdiction in this caſe. |  . 
At was propoſed, ſome days after this, that 
«« the priſoner ſhould appeal from this judgment, 
1 ſuſtaining the juriſdiction.” Some of his coun- 
« ſel doubted, for ſeveral reaſons, of the pro- 
* priety of this ſtep; however, a petition was 
_ «© preſented. Upon this, it was ordered, Jan. 
if 1 1770, by the Lords Spiritual and Tem- 
poral in parliament aſſembled, That the ſaid 
« appeal be referred to a committee to (conſider 
Ber the ſame be properly. brought, their 
22 or any five of them to meet on this 
% day ſevennight, and to report their opinion 
« thereupon to the Houle.” 


% Aﬀerwards the agent for the appellant was 
f 1 * « called 


— 
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. called in, and aſked, whether he was ready 
« togo on? To which he anſwered in the ne- 

« gative, not having as yet got the extract and 
« other neceſſary papers, though he expected 
to be poſſeſſed of t em in a few days. oa 
« this the appeal was diſmiſſed.” 

This caſe contains on the face of i, a very 
ſtrong reaſon for the admiſſion of = appellant 
jquriſdiction in the Houſe of Lords. e juriſ- 
diction of the Court of Juſticiary, 1 f. is admit- 
ted, is not abſolute over every part of the realm 
of Scotland, for, it is admitted, that the 
Court of Admiralty is, within its limits, equally 
abſolute, and as much independent of the Court 
of Juſticiary, as that court is of the Court of 
Admiralty ; and that theſe two juriſdiftions are 
| ſeparate, and not concurrent, the one having an 
exclufive juriſdiction over all the land of Scot. 
land, and the other over the ſeas, and every 
part of the realm dependent thereon.— Where, 
then, theft are two uperior independent courts, 
ſo attached to each other, it neceflarily follows 
that there'muſt be a ſupreme court, having power 


to determine between both, as to the limits ef 


their reſpective juriſdictions. For, ſhould the 
Court of Juſtioiary aſſume a juriſdiction in cauſes 
cognizable only in the maritime power, and the 
Court of Admiralty retaliate, by determining in 
cauſes to which its juriſdiction does not extend, in 
what manner is the error to be corrected? Having | 
no ſuperior or controuling juriſdiction over each 
other, this excels of juriſdiction could not bejudged 

H of 


1 


of by the court, into whoſe bounds the other had 
oy and the evil muſt be without remedy, 


unleſs there is a ſupreme court, having power 
to keep both within the ſtrict limits, by law al- 


lotted to them. 

I am indeed aware that the Court of Juſticiary 
has claimed a power to take cognizance of the 
judgments of the Court of Admiralty *; but that 


is now given up, and the preſent — wherein 


the judges, themſelves, of their own accord, 


without plea on behalf of the priſoner, thought i it 
fit to doubt of their own juriſdiction, is conclu- 
five evidence, that the gd Court is an 
independent juriſdiction. 

But farther, in this caſe the main queſtion 
was not even agitathted.; like the former, the 
reference was to conſider, whether the ap 
be properly brought, that is, whether an appeal 
lies at all, or, if it lies againſt interlocutogy pro- 


ceedings; and as it was diſmiſſed, faxtnot pro- 


ceeding, it cannot be adduced as evidence, to 
negative the juriſdiction of the Houſe of Lords, 
which, by entertaining the appeal, ſo far gave 
ſanction to their own juriſdiction. 

The hiſtory of the ſecond appeal in this cauſe 
is ſtated as Clos +.—< The libel was found 
« relevant, extracts and other papers being got 
« ready, a ſecond petition of appeal was pre- 
* ſented. , The account of the procedure won 


* .The King againſt McAdam and Lang. 
X% Maclaurin' 3 FP P. 522. 
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6K 
« jt, contained in the following memorandum, 
% may it is believed, be depended upon. 

« The appeal was moved by a noble Lord, 
« with an explanation, that it had been put 
« jnto his hands, and he laid it before the 
« houſe, merely as a point of duty, without 
« entering farther into the merits. 

© The Appeal was then read; 

After which Lord M. moved, that the 
te agent ſhould be called in, which having been 
« done accordingly. 

Lord M. aſked him, whether he had any 
« precedents to lay before the houſe of Appeals 
« to the parliament of Scotland, before the 
« union, or, to this houſe, ſince, againſt Inter- 
* [orutory orders of the ſupreme criminal court 
in Scotland, made in the courſe of the Tearmg 

© and axfore final judgment. | 

«Lord M. obſerved, that the appeal now 
« before their Lordſhips, was brought againſt 
« ſeveral interlocutory orders made by the court 
« of juſticiary, the ſupreme criminal court 
ein Scotland, in the courſe of a trial, for a capi- 
tal crime, and before final judgment. That the 
* agent had acknowledged to their lordſhips, 
* that he was not in poſſeſſion, nor did he 
* know of a ſingle inſtance, where an appeal of 
«ſuch a nature, had been received, either by 
the parliament of Scotland, before the union, 
* or by this houſe ſince, That, in fact, a pre- 
« cedent of this kind did not exiſt—That it 
would be of the moſt dangerous conſequences 
to admit of appeals againſt theſe interlocutory 

| H 2 


c orders 
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orders No body could ſay, how long the 
ee trial might thereby be protracted, or when 
* it could be finiſhed, and which, by manage- 
ment, might be ſplit into a great number of 
different cauſes, whereof their lordſhips had 
an inſtance in the preſent caſe being a ſecond 
appeal brought, in a few days, after their 
*« Lordſhips had declared, that the Ref ought 
* not to be received” _ 
And the judgment of the houſe was, 4 that 
e the ſaid petition be rejected. 

I The reaſon of this judgment is olevious, but 
it is ſo far from ſettling the point, that in no caſe 
does an appeal lie, that it ſeems by drawing a 
line of diſtinction between interlocutory and final 
Judgments, to admit, that though an appeal is 
not competent againſt the former, it is compe- 
tent againſt the latter.—It is to be ob- rved, 
that here, the objections to the relevancy of the 


- indictment, were of the ſame nature with a 


Demurrer in law, which though overruled, had 
nevertheleſs not been ſtrictly enforced againſt 
the priſoner, but he was allowed to plead over 
to the felony, and. he had all the advantage of 
the plea of not guilty.— At any rate, it leaves 
the point undetermined, whether or not an ap- 
peal lies againſt ina! judgment, and it — 4 
determines that the previous interlocutory or 
intermediate Nn gs cannot be ſtopped by 
appeals. 


The 


bo,» 


tn) 
The next caſe mentiond & is that of the King 


againſt Ogilvy, but the ſlighteſt attention'to the ; 
opinion of the attorney general, muſt convince 


us, that this appeal was not againſt the judgment, 
but againſt e conviction or verdict of the jury 


The opinion (ſays Mr. McLaurin) imported 


That according to his knowledge of the 
&« Scotch law, no appeal from the court of juſ- 
« ticiary lay, by the law of Scotland, to the 
« parliament of Scotland, upon the merits of a 


* conviction for a capital offence, before the 


&* union, and that, fince the union, it had never 
* been thought of any more than it had beet 
4 allowed in England.” | 

+ That the attorney general's opinion refers to 
an appeal againſt the verdif, and not againſt the 
judgment, is evident, not only from his men- 
tioning, that an appeal does not lie upon ' the 
merits, but from the reference to the law of 


England, for nothing is more certain, than that 
a writ of error lies to reverſe judgments in Eng- 


land, on grounds of law, though it does not to 


ſet aſide the verdict upon the merits of the evi- 


dence on which it proceeded. 


In this caſe, the Lord advocate of Scotland 


was alſo directed to give his opinion, and his 


Lordſhip, after examining the records and law 


books and after heating counſel on the part of 
lieutenant Ogilvy in ſupport of his right: of 
appealing againſt the ſentence of death, made 


» MLaurins caſes, p. 584. 
| a very 
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- very elaborate report to the ſecretary. of ſtate 
to be afterwards notice. | 
The next caſe is that of the King againſt 
Murdiſon and Miller, in March 1773, the judg- 
ment in which is theſe words * upon reports 
« from the Lord's committees, appointed to 
«* confider whether the petition and appeal of 
Alexander Murdiſon and John Miller ought 
g be received, It is ordered, by the Lords 
cc ſpiritual and temporal in parliament aſſembled, 
4 that the ſaid petition and appeal is not properly 
« brought, and that the ſame be, and is hereby 
« rejected.” — pigs e 
But I cannot from theſe caſes draw the fame 


cConcluſion which the learned reporter does, 


that thus was the great queſtion as to the com- 
i petency of appeals from the court of juſticiarx 
sat laſt determined in the negative, for, in 
none of them, has the incompetency been deter- 
mined, but every one of the judgments is per- 
fectly conſiſtent with the competency of appeals 
againſt nal judgments of the court of juſticiary, 
in matters of law ariſing out of the records, if 
properly brought—Indeed the reaſon given in the 
judgments, is an implied admiſſion that had 
this appeal been properly brought, it would 
have been. competent—I will afterwards ſtate 
the ground of impropriety on which it appears 
to me to have been rejected. _ | 
The Lord advocate farther ſtates, that an 
* attempt was made in the year 1754, in the 
* caſe of Macdonald of Barriſdale to bring an 
* McLaurin's caſes. p. 581. 


4 appeal 


s | 
appeal fron a _— of death pronounced * 
againſt him, n the act of attainder paſſed 
„in in the year 17 10 — The petition of appeal lay 
*« upon the table of the houſe of peers ſome 
« days, and it is informed thoſe WhO had 
« beſt acceſs to know that caſe, that the Lord 
chancellor adviſed with the Duke of Argyle 
« then Lord: Juſtice General of Scotland, the 
Attorney general and the Lord Advocate, and 
* they were all of opinion, the appeal was not 
competent. It is certain the —— of appeal 
* was never moved.” —But'if this obſervition | 
be true, for even the learned advocate does not 
vouch for it, it only proves the extrajudicial or 
obiter opinion of certain perſons, one of whom 2 
was not a lawyer, exparte, without 
coanſel, or perhaps without giving the int np 
farther conſideration, than what m op 
ceflary to anſwer a queſtion which 
Nen ſeriouſly agitate. 
But the point to me ae anhKDiubly 
different. The caſe was ſhortly this; his Majeſ- 
ty's advocate preferred a' petition praying We 
ment of death againſt the defendant, by virtue 
of an act of attainder for high treaſon (19 Geo. 
2.) Thę defence pleaded was, that he is none of 
the perlons named in the copy of the act of 
parliament now read; and that, the condition 
under which the act of attainder was to take 
place never exiſted, for, that he rendered him- 
ſelf to one of his Majeſty s juſtices of the peace, 
on the 12th, * of July 1746, and prayed, 
a 


ad never 
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It was objedied by the ſolicitor general, #that 
I” by the law and practice of this court, -it is 
* nat, neceflary . e priſoner $ ee by 


thts FY jury abe impanellech- fo 'try hs 


t. nrx“ $613 


The argument ated i in this caſe is ſet forth 


. by Mr. M Laurin “ It was admitted by the pro- 


ſecutor, that the crimeof which the priſoner ſtood 


attainted. was high treaſon... That by the 7th: 


of Queen Ann C. 21. not only the law of 
Koghod is made the law r — hp in caſes of 
treaſon, but the proceedings of the court of 
juſticiary are to follow the rules of the practice 
of. the court of Kings Bench, which, on this 


eaſe, would have ſent the iſſue to trial by a jury, 


it was contended by the counſel for the 
crown, and admitted by the court, that they 
were not bound by the law and practice of Eng- 
land, on this medium, that though they muſt 


try the treaſon itſelf in that way, any ineiden- 


tal queſtion, ariſing upon an attainder or con- 
viction, might be tried in another way; Thus, 
the court arrogated to themſelves not only the 
powers of judges but of the jury, and pronoun- 
ced judgment, finding the printed ſtatute book 
to be ſufficient evidence of the act of parliament ; 

they alſo rejected the exception pleaded as to 
his identity, and ordered him to give into court, 
a ware of the time, place, and manner, o of 


= » Criminal caſes N. 63 B. 156. 


his 
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his ſurrender, and of the names of the witneſſes 
by whom he is to prove the ſame; And © find 
*« no neceſſity for proceeding in this matter by a 
« my”? HAT eh. A 
That ſuch a judgment ſhould be appealed + 
againſt, is not ſurpriſing, and the incompetency 
of the appeal might be determined, quite on 
other grounds than thoſe ſuggeſted by the learn- 
ed advocate. Had the defendant, inſtead of a 
petition and appeal, brought his writ of error, 
it would have been ſufficient error in the judg - 
ment, that it did not proceed on the verdict of 
a jury, and the ground of incompetency ſeems 
rather to be this, that ſince the ſtatute 6. Anne 
C. 21, judgments in caſes of treaſon, can only 
be reverſed by writ of error, and not by petition 
of appeal. | | | 
That a writ of error lies againſt judgments of 
the juſticiary court in caſes of treaſon and of 
miſpriſon of treaſon, cannot be doubted, and it 
is equally clear, fince the ſtatute of Queen 
Anne, that if even an appeal had been compe- 
tent, before that time, it is rendered incompe- 
tent by this ſtatute, the practice of England 
being the rule. But this caſe does not apply to 
the proceedings of the court of juſticiary, in 
other caſes not regulated by that ſtatute, and 
therefore it cannot be produced as a precedent, 
more eſpecially. as the learned advocate admits, 

that even the queſtion'of a, competency was 
not determined, for ** the petition of appeal was 
* never moved.” 

I I ſhall 


380 
I ſhall therefore recur to the caſe of the King 


gainſt Blair, which perhaps is the only prece- 
dent from the union, to the caſe of the King 


againſt Ogilvy. There, as it hath already been 
obſerved, not only was the appeal received, but 


determined on, and though the queſtion of com- 


Feeney was not ſtarted, and therefore was not 
de 


termined on, it ſhews clearly, that the Scot- 
tiſh lawyers had not by this time entertained 
ſuch opinion, otherwiſe, in a caſe where fo 


much heat of religious and party zeal” was 
_ Exhibited, it can hardly be ſuppoſed, that the 


objection would have been paſſed over. 
I do not take this caſe as a precedent of any 


kind, but only an inſtance of an appeal having 


been brought, for as the queſtion of compe- 


tency was neither directly nor collaterally made 
and determined upon, it cannot be argued on as 


in any ſhape ſettling the point. The only way 


in which I view it is, that in the year 1713 the 


negative doctrine had not been broached, and 


therefore, that the only way in which the queſ- 


tion can be determined is, by a reference to 
principles of law and practice. 1 
For it is not a ſufficient objection to an inhe- 
rent right, that precedents cannot be produced 
in ſupport of it, for though the law may be ex- 
plained by precedent, it cannot be conſtituted 
by precedent, therefore, if the privilege of ap- 
path attached to the conſtitution, as a right, it 
cannot be taken away by the want of precedent, 
eſpecially, as even this negative evidence Y far 
| om 
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from being ſufficiently vouched. Could a con- 
nected journal or record of the proceedings of 
the Scottiſh parliament be produced, ſo as to 
make it appear, that no appeal had ever in fact 
been preſented, or, if preſented, had been re- 
jected for incompetency, ſome weight might be 
given to the argument ariſing from this nega- 
tive evidence, but ſurely the onus proband! in 
* ſuch caſe, muſt lie on the objectors, and it is 
not by any means conſiſtent with the rules of 
legal evidence, to reje& ſuch appeal, becauſe 
the appellant, in order to aſcertain a con 
fact, cannot prodace records which have not an 
exiſtence, or which, ſo far as they are ſaid to 
exiſt, are declared by the judges of the land to 
be ſpurious. | bs 
J have obſerved that the Court of Juſticiary 
was not a ſupreme court, for its judgments were 
ſubje& to the controul both of the Privy Coun- 
eil and of the Court of Seſſion, the conclufion | 
therefore ſeems to be fair, that as the court of the 
Privy Council of Scotland is taken away, with- 
out this powerbeing lodged with the Britiſh Privy 
Council, or annexed to the Court of Juſticiary, 
and, as the juriſdiction of the Court of Seſſion 
is reſerved, as it ſtood at the union, when it 
evidently had a juriſdiction over the Court of 
Juſticiary, therefore the Court of Juſticiary re- 
mains ſtill in its former ſtate, and is now no 
more a ſupreme court, than it was then, but a 
court as it was © conſtituted by the laws of that 
kingdom, and with the fame authority and 
| I 2 « pri- 
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privileges as before the union, but with none 


other. No increaſe of juriſdiction is given, and 
no right of the ſubject is taken away. By the 
ſubſequent ſtatute of 6th Anne, indeed, the 
right of appeal to the Privy Council is indirectly 
taken away, by the abolitioff of that Privy 
Council, without the appellant juriſdiction be- 


Ing annexed to the Britiſh Privy Council. But 
the right of appeal to the Court of Seſſion is 


not taken away, nor is it even infinuated, far 


leſs directly enacted, either by the articles of 


union, or by any ſubſequent ſtatute, that the 
Court of Juſticiary ſhall from thenceforth ac- 
quire an increaſe of power or that its judgments 
ſhall be final. God forbid. The records of 
the Court of Juſticiary are not by any means 
ſpecimens of pure and undefiled juſtice. The 


learned author whom I have frequently cited 


has produced many inſtances of the truth of 


this aſſertion, and many more he has left be- 


hind; the right therefore not being taken away, 
it muſt exiſt, and where can it be ſuppoſed ul- 
timately to reſt ?—And where ſo properly as in 
that high court which is acknowledged by the 
conſtitution, to be the ſugreme court gf Judi- 


cature for rectifying the errors of every inferior 


juriſdiction, not only in civil but in criminal 
cauſes. | 
The conſtitution of this kingdom hath recog- 
nized and eſtabliſhed a ſupreme juriſdiction in 
the court of the King in Parliament, which 
cannot be detracted from upon negative grounds, 
| | nothing 
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"nothing leſs than poſitive words being ſufficient 


to veſt ſupreme juriſdiction in any inferior court 
of judicature, and though, perhaps, we are left 
in the dark as to the practice of appeals to the 
Scottiſh Parliament, yet that is no reaſon for 
ſuppoſing, that ſuch caſes did not exiſt, or even 
if no ſuch caſe did in fa& exiſt, it cannot frem 
any legal rule be inferred, that the right to ap- 
did not exiſt. A variety of reaſons may 
be ſuppoſed. The want of civilization ; igno- 
rance of the legal ſcience. The power of the 
feudal Lords and arbitrary mode of proceeding 
in the courts of juſtice. Theſe cauſes, how-, 
ever, have, ſince the union ceaſed, the people 
are now more refined in their manners. The 
neceſſity of the ſtudy of the law, as a ſcience, , 
it is hoped, is beginning to be more generally 
felt, and the abolition of the heritable juriſdic- 
tions, has deſtroyed that oppreſſive power which, 
on feudal principles, was thrown into the hands 
of the chieftains, and the rules of proceeding, 
perhaps, begin to be eſtabliſhed on a more cer - 
tain and fixed baſis than they have heretofore 
been. But ſtill the time is not yet come, when 
we are to look for certainty of judgment or pu- 
rity of juſtice in the Scottiſh courts, and there- 
fore it is too ſoon to wiſh, that the appellant ju- 
riſdiction of the Houſe of Lords ſhould be 
abridged, and the ſupreme deciſion of the lives 
of the ſubjects be veſted ultimately, and with- 
out controul, in the Court of Juſticiary. 
The next thing to be expected from the ad- 
miſtion 


mien of this rule would be, what indeed it 
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has already been attempted to eſtabliſh, viz. 
that this Court of Juſticiary is not only itſelf 
free from controul, but that it has a right of 
reviewing the judgments, not only of every in- 
ferior court, but of every other independent ſu- 
perfor juriſdiftion in the kingdom. 

A s a ſuperior court, perhaps, an appellant 
juriſdiction over inferior courts, in matters of 
law, may be admitted, but where the court has 
an original or an excluſive juriſdiction, the mat- 
ter ſeems to be different. The Court of Jufti- 

ciary has, however, aſſumed an ee juriſ- 

diction over the Court of Admiralty, and not 
only over the judgments of the court, but over 
the verdict of the jury. In an indictment prefer- 
red in the Court of Admiralty * for murder up- 
on the high ſeas, not within the juriſdiction of 
the Court of Juſticiary, the jury found the pri- 
ſoners guilty, and, on the zoth of September 
1735, the Judge Admiral adjudged them to be 
hanged. The priſoners preſented a bill of ſuſ- 
penſion, of the nature of an appeal, and the 
reaſons of ſuſpenſion are ſtated #0 be as follow, 
1ſt, That in this caſe there was no more, at 

* the worſt, that homicidium in rixa commiſſum, 
* without any antecedent malice ; and there- 
e fore, the puniſhment ſhould not be capital. 
*© 24ly, The priſoners were allowed to prove 


*The King againſt M. Adam and Long. Maclaurin's 
Criminal Cates, p. 80. | N 
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nothing, but that the killing was in neceſſary 
defence of their lives; whereas, this other 
defence ought to have been explicitly ſuſtain- 
ed, viz. That the boat in which they were, 
was violently invaded, and the priſoners were 
put in the utmoſt danger of being diſarmed, 
and deprived of their liberty, which made it 
lawful to repel force by force, though it 
ſhould terminate in the death of the aſſailant. 
zaly, By circumſcribing their defence, the 


jury might believe, a reaſonable fear of 


«c 


their lives to be not within the interlocutor, 
and fo, they were deprived of what proof 
they might adduce, of ſuch fear. Athly, 
The ſentence was the more unjuſt, that, by 
the military law, had they allowed themſelves 


to be diſarmed, but by a ſuperior force, they 


were liable to the pains of death; and there- 


fore, the defence, that they were upon duty; 
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ought to have been ſuſtained. The Court 
of Juſticiary, upon adviſing the bill of ſuſ- 
penſion and extract of the proceedings before 


the admiral, found, Dec. 5, 1735, that 


the ſaid judge hath committed iniquity, in 
reſtricting the defences proponed for the ſuſ- 
penders to the neceſſary defence of their lives, 
and in repelling the whole of the other de- 
fences proponed for them; and therefore the 
Court of juſticiary did ſuſpend the interlo- 
cutor on the relevancy, the verdict returned 
by the jury, and the ſentence of death pro- 
nounced by the judge of the Court of Ad- 

5 miralty, 
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„ miralty, with all that has followed or may 
follow thereon, fimpliciter ; and the Court of 
* Juſticiary diſcharged the magiſtrates of Edin- 
„ burgh, and all other officers of the law, to 
put the ſaid ſentence of death in execution, 
in all time coming.“ | 

From this caſe it may be obſerved, that the 
ſuſpenſion was not founded on error in law, ap- 
pearing from the record, the only ground on 
which it could be maintained, even ſuppoſing 
an appellant juriſdiction to exiſt in the Court of 
Juſticiary, but it reſted entirely on matters of 
fact, ariſing from the evidence, of which the 
jury alone were competent to judge, and whoſe 
verdict was final. The reporter adds, This 
« was the firſt inſtance in which the judgment 
« of the Admiralty was reviewed by the Juſti- 
« ciary. The admiral, Mr. Graham, was very 
% clearly of opinion, that the Juſticiary had no 
% ſuch power, and therefore, notwithſtanding 


their ſuſpenſion, he iſſued his orders to the 


* magiſtrates of Edinburgh, to put his ſen- 
* tence in execution; but they were not (it 
„ will be eaſily believed) obeyed.” 
Here then, we have two ſuperior and inde- 
ndent juriſdictions at variance, and if an ap- 
does not lie from the Court of Juſticiary, 
the power of that court, not only in reſpe& of 
its own proper juriſdiction, but the juriſdiction 
of every other court of the kingdom, may be 
brought to center in the Court of Juſticiary. 
By late ſtatutes, actions to recover penalties for 
I LT offences 


9 * 
offences againſt revenue laws, are allowed to be 


brought in this court of Juſticiary, Which, if 


the doctrine here contended for be good, muſt 
be final, and will preclude every idea of an ap- 
peal to che Houſe of Lords in a matter 5 


civil. 


The P reporter informs us, that . the 


_« diſtinction made by our lawyers between re- 


« miſſions ex gratia, and thoſe ex juſtitia, was 
10 2 in favour of the rigbt of appealing, and 
«. ſorne quotations were read, to ſhew, that re- 


* miſſions ex ſuſtitia were obtained by the way 


of reduction in parliament. The diſtintion 
« was acknowledged, and it was allowed, that 


« caſes might occur, in which a remiſſion might 


be demanded, ex debito juſtitie ; but it was ſaid; 
that, ſince the union, the King in Council was 
the court in which this deb:um Mfr was to 
be made effectual.” 

Here the Lord Advocate obſerves, what is 


very material in forming a judgment in the pre- 


ſent queſtion, . that 3 ex juſtitia were 
obtained by the way of reduction in parliament. 

« —that the diſtinction was acknowledged.” 
—What ſtronger recognition of the appellant 


juriſdiction of that court can be adduced? It is 
not my wiſh to quibble as to words, and I care 


not a ſtraw in which way the juriſdiction is ad- 


mitted, whether it be by appeal, by reduction, 


or by wit of error; the right is what I contend 


for, and that bein g admitted, the reſt 1 eaſily 
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1 am doubtful, however, of the King in 
3 6 Nun being a court, or, that this is the court 
in which this debirum fuſlitiæ is to be made ef- 
fectual. I have already obſerved, that the King 
in parliament is undoubtedly the ſupreme judi- 
cature of the nation, and that though the court 
of the King in Council was part of the conſti- 
tution of Scotland, yet that, after that court 
was taken away, its judicial power was not ex- 
a transferred to any other judicatory, the 
ngliſh Privy Council not being a court of ju- 
dicature, an appeal or reduction, therefore, 
brought in that Soar ger appears to be incom- 
petent. The King, as the fountain of juſtice, 
may undoubtedly Þ Juſtice, as an act of mercy, 
but unleſs the Tadicia powers of the Scottiſh 
Privy Council are virtually transferred to the 
parhament, or that the power of examining 
the ſentences of all inferior courts is either vir- 
tually or expreſsly lodged with that Houſe, I 
know of no juriſdiftion to which a = ag- 
grieved may apply for a reverſal of the judg- 
ments of the court of Juſticiary er debito fuſe 

_ tie. 
'Sir Geor Mackie: in the laſt ragraph 
of his Treatiſe of Crimes, ſays that, 25 the King 
s reſtores men againſt forfeitures, which reſtitu- 
« tion is either by way of juſtice, finding that the 
4 N peri as unjuſtly condenmed, and then the 
by & perſon condemned is reſtored to all that ever 
4 he had, and he recovers not only his fame but 
' & his eſtate, though tranſmitted to third 2 15 
«ce r, 
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„* Or, 2dly, The reſtitution is by Way of Brew: 
« and mere favour, and then the party con- 
« demned cannot recover what was beſtowed by 
* the King upon third parties.” —If then there 
is any truth in this doctrine ſtated by Sit 1 
Mackenzie, that reſtitutions may be grant | 
way of juſtice, it proves that the Court of my 
ticiary is not ſupreme, and that its judgments 
may be inquired into by a fuperior l and 
reverſed if unjuſt; it muſt, therefore, follow, 
that the ſubject has a right of appeal, and that 
this ſupreme court, whether held by the King. 
in perſon, or byt the sas the great councellors 
of the crown, is 9 th court of the me 
a in matters of a criminal nature. 
With regard to the obſervation, ** that ſince the 
« union the King in Council was the court-1n 
* which this debitum juſtitiæ was to be made effec- 
«« tual,” I ſhall only obſerve, that when I deny the 
doctrine, I am far B_ thinking the ſafety of the 
ſubject would be improperly placed in their hands, 
and had the King in Council been mentioned as 
the reſort for mercy ex gratia, I ſhould have no ob- 
jection to ſubſeribe to the doctrine. But the King 
in council, is not a court, ta which the convicted 
criminal can reſort, to demand juſtice as a right, et 
ex dehita  Juſtitia—The Scottiſh court of the privy 
council, it has been already obſerved, is aboliſhed, 
and the Engliſh privy council has not the power 
here contended for, and therefore, though the 
King 1 is. eouncil mage be the proper reſort for 
wie 3 > 1; yd paraen 
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W to the guilty, and though his Majeſty 
may grant, ex gratia, what appears to be due, ex 
Juſtibia, yet, the oily competent court to demand 
this juſtice is, the high court of the King in 
parliament, and J am clearly of opinion, that 
an appeal to the houſe of peers from-a judgment 
of the court of juſticiary is in no eaſe competent, 

but that a wit 'of error lies againſt ſuch judg- 
ments. And this I humbly think anſwers the 
reporter's queſtion, How is the line to be drawn? 
for though an appeal be abſolutely incompetent, 
yet a reduction or Writ of error in parliament, is 
clearly competent, and it is by confounding the 
one proceeding with the other, a thing not un- 
common with Scottiſh lawyers, that all this diffi- 
culty ariſes, and the MENS NPIS of i is 
occaſioned. 

every criminal in Scotland Catiabes the 
learned advocate) may appeal to the Houſe of 
«© Peers againſt à ſentence of death following 
upon the verdict of his country, or apply to 
nis Majeſty during the receſs of parliament 
to reſpite execution till he have an opportu- 


< nity of preſenting his petition of appeal, upon 
falſe and frivolous pleas; in arreſt of judg- 


* ment, the criminal juſtice of this part of the 
kingdom cannot proceed. 

But if every criminal has a right to appeal, 
the conſequenee muſt follow that he may appeal, 
and the aſſumption of his reaſons being falſe 
and frivolous, becauſe they have been over- 
ruled by the court, is begging the TO; ; 

e 
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the truth and juſtice of theſe grounds of appeal 
are the ſubject and the eſſence of it, the matter 
is all ſuppoſition, and in arguing the point, I 
am equally well founded in ſuppoſing the rea- 
ſons of appeal to be founded in truth as in falſe- 
hood, and inaſmuch as the life of a man is at 
ſtake; - that they are important rather than fri- 
volous. But how the criminal juſtice would be 
retarded in its proceedings by reaſon of theſe 
appeals, does not clearly appear, and as the 
learned advocate has not pointed out any reaſon 
for ſuch aſſertion, I muſt leave the ie to n | 
at it the beſt way he can. 

„The public ſafety ( ſays he) often depends 
upon the ſpeedy trial and execution of cri- 
« minals.” But the zu/tice of the judgment ſeems 
to claim a prior right of diſcuſſion, and while 
that remains doubtful and the defendant chuſes 
to appeal to the ſupreme court, no preſumption 
ariſing from the conviction, is ſufficient to de- 
prive him of every endeavour to fave his life. — 
Salus populi eff ſuprema lex, and the great object 
of the conſtitution in the eſtabliſhment of ſu- 
perior and-inferior courts 1s defeated, if any ar- 
gument of this kind is to be admitted, to take 
away this valuable right of the ſubject. The 
objects of juſtice are, perhaps, beſt anſwered 
by ſpeedy trial, that is, bringing the accuſed 
ſpeedily to his trial; but an inconſiderate hurry 
in the trial itſelf, and in the execution of an ill- 
adviſed” ſentence, may de ſuppoſed to ariſe 

oftener 
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oftener from other motives than from rd for 


the public ſafety. 


| The learned advocate farther argues, « That 
« if this appeal ſhall be allowed to eyery crimi- 
nal in Scotland, the criminal juſtice of Scot- 
land cannot proceed.” But the grounds of 
this opinion, for it is nothing more, are not 
Nated, and it may be aſked, How comes it 
that in England, where every | perſon enjoys 


_ » this right, no inconveniency hath eyer been 


obſerved. to ariſe from it, though, the criminal 
convictions in Scotland, either — point of num- 
ber or of importance, bear a very great diſ- 
proportion to thoſe in England? And in what 
reſpect the ſubſeguent 9 — of an appeal 
in the Houſe of Lords could operate on the 
preceding trial in the Court, of Juſticiary, ſo as 
to prevent the criminal juſtice of Scotland from 
proceeding, or how. ſuch appeals would be 
4 moſt embarraſſing to the Court of Juſticiary ?” 
or why © neceſſarily force them upon the ſtudy 
of anew ſyſtem of criminal law and forms 
which they have had no occaſion to know or 
_« conſider,” i not appear obvious, 
Had the author ſaid that it would make them 
a little more attentive to their duty, and induce 
them to confine their judgments. to the ſtrict 
letter of the law, perhaps he would have ſpoke 
out the truth, but that, inſtead of an objection, 
would be a ſtrong argument for allowing the ap- 
peal againſt the ſentences of a court in which the 
will of the judge is frequently put in place of * 
5 3 aw 
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Jaw of the land. Judges are apt to err from mo- 
tives which, however agreeable to good con- 
ſcience, are in expreſs contradiction to the rules 
of law, and though we may be willing to con- 
ſider Judges to be impartial and juſt, yet they 
are men, governed by paſſions, and liable to be 
drawn afide. by prejudices. That they have 
been ſo, can be proved by many caſes, and it 
may be inferred, that ſimilar caſes may alſo 
happen in future. Abſolute power is a weapon 
of too dangerous 2 nature to be entruſted even 
with the beſt of men, every argument of ex- 
pediency militates ſtrongly againſt it, but not 
one can be adduced for it. 

The learned advocate ſeems to infinuate, that 
as the Judges, whoſe province it would be, to 
determine on their judgments, are accuſtomed to 
the rules of the law of England only, it 3 
become neceſſary for the Court of Juſticiary to 
thape their proceedings according to that he 
This appears to be the meaning of the aſſertion, 
that it would neceſſarily force them upon the 
ſtudy of a new ſyſtem of criminal 'law and 
forms. But ſurely the learned advocate 
could not ſuppoſe that judgments given in Scot- 
land, according to the law and practice of Scot- 
land were, upon the appeal, to be judged of by 
the law and practice of England. A court of 

appeal muſt decide according to the law and 
practice of Scotland, and unleſs the appellant 
can ſhew, that by the law of Scotland the judg- 
ment is erroneous, the preſumption is, that it 
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| „and tbe introduction of Engliſm rules 
would be ſo: abſurd, that there could be little 
danger of its being even attempted, far leſs of 
its being admitted by the Lords, to ſet aſide a 
proper: judgment of the Scottiſh court. 

The learned advocate, as an additional argu- 
ment of ex diency againſt admitting appeals, 
ſays, It ſuch appeals be competent to the 
* criminal convicted, they muſt alſo be com- 
« petent to the private proſecutor, or to the 
6, King's advocate, when they apprehend they 
c have reaſon. to complain of the ſentences of 
e the juſticiary. And undoubtedly this fol- 
| lows'as a conſequence, and there has been at 
leaſt one King's advocate whoſe opinion goes the 
full length of this, for the late Preſident Dundas, 
while King's advocate, did actually Ro againſt 
a judgment of the Court of Juſticiary x. But 
as the reaſons went chiefſy on the . of 
the court having awarded too ſmall; , it 
was not proſecuted, but the objection againſt the 
competency of the appeal was never once hinted 

either by the court or by any of the parties. 
The — advocate concludes: that, many 
e other difficulties muſt ariſe which would ren- 

« der this new juriſdiction of the Houſe of Peers 
« inextricable, and hurtful to the due courſe of 
4 criminal juriſdiction, in which the public 
« ſafety is ſo intereſted.” — But how a or 
what kind, if any, are thoſe other difficulties 


*The King — reren and others,——Ses Mac-' 
Javrin? 2 Caſes, * * a 
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rent kind, and alſo better founded than thoſe h 
has already ſuggeſted, there appears little rea- 


ve are not told, and if they are not of a diffe- Ke” 


ſon for the concluſion he draws. On the co 4 


trary, the juriſdiction of the : Houſe” of -Peers. | 
will be extricated from this robbery of its right 
—the courſe of criminal juriſdiction will be 
rendered more equal public juſtice will be 
promoted and the individual will be protected. 
Thus I have endeavoured to give a full and 1 
hops a ſatisfactory anſwer to the ſeveral grounds 
of the learned advocate's report, in which I 


have taken into the view, one of the groutids 


on which the committee of the Houſe of Lords 
determined againſt receiving the appeal of Mur- 
deſon and Miller, viz. The want of a ſingle in- 
ſtance of a proper appeal in the records of the 
parliament of Scotland. I ſhall now confider 
the ſecond ground, viz. The practice of exe- 
* cuting ſentences in Scotland upon very ſhort 
% induciæ, and the abſolute neceſſity in many 
« caſes of executing them within three ſuns, 
which was held to be ef N wt Re 
* right of appealing.” 

But if I have been ſucceſßful in eſtabliſhing 
the right, it will not be difficult to prove, that 
this is not a ſufficient ground for avoiding; it. 1 
ſhould not have been ſurpriſed to find this urged 
as the dictum of a counſel,” arguing at the bar, 
but when ] find it reported as one of two grounds 
on which. the committee of the Houſe of Lords 
N ny ——_ it merits farther conſide- 


L ration. 
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ration, And I admit; that if the law; ordering 
criminals convicted of a certain crime to be exe- 
cuted within three ſuns, were incompatible with 
the right of appeal, there would be ſome ground 
for the argument; but this law does not ſeem in 
the leaſt. to attach upon it. Perhaps the effect 
of the appeal may be loſt by the execution of 
the criminal, but perhaps not. While Scotland 
had its ſeparate parliament, three days might 


in every caſe near the capital, and in many caſes 


even at a conſiderable diſtance from it, be ſuffi- 
eient to preſent an appeal, and where there is 
2 poſſibility of exerciſing a right, the law will 
not preſume it to be deſtroyed by implication, 
But ſuppoſing this riglit to be deſtroy the 
m—_—_ ſtatute, here referred to, it does not 
urely follow, that this right of appeal is alſo 
thereby taken away in 1 ocker — where 
there is no ſuch law ordering the ju nt to 
be executed within three ſuns, but argu- 
ment is here carried 16 far as to extend it tv 
every caſe. | 7 1. 4 wo, Wy n 
51 It may alſo be obſerved; that even ſuppoſing | 
this right to have been totally deftroyed By the 
enactment of the ſtatute, yet; that act being it- 
ſelf repealed- by the ſtatute 11 Geo! 1. ©: 26. 
the right of appeal revives. This Natute enacts 
that no ſentence of any court of judicature to 
the ſouthward of the river of Forth, importing 
either capital or corporal puniſhment; tall be 
executed in leſs than thirty days, ad if, to the 
north of it, in leſs than forty days, all argu- 


ments 


- 
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ments therefore, founded on the price of er- 


cuting judgments within three ſuns, muſt fall to 
the ground, and the practice preceding the onact- 
ment of that law, of which we cannot now have 
any evidence, muſt be the rule, and where there 
appears a doubt of this kind, the law will preſume 
in favour of the gene ral intereſt of the ſubject, ac- 
cording to the eftabliſhed principles of the con- 
ſtitution which have placed this appellant jurif- 
diction in parliament and in pa alone. 

Were this doctrine admiflible in England, it 
might be argued with greater force, from the 
practice of the Englith courts, that there-never 
exiſted a right in the ſubje& to the writ of 
error, / becauſe, for aught that appears on the 


record, and the preſumption of law is, that 


the Waere is immediateiy executed, except in 
caſes of murder, in which forty-eight hours at 


moſt are allowed. But no lawyer ever attempt- 


ed to broach ſuch doctrine. In ſhort, it may 


with equal propriety be urged, that there was 


no ſuch prerogative in the crown, as that of 
pardoning the criminal after conviction; for, if 


there was not time allowed to bai er 


to ſtop the execution of an illegal judgment, it 
— fd that an exception was intended 
for applications to the ſovereign for mercy. 


To place this matter in another view, let us 


conſider the law of treaſon. By ſtatute 7 An- 


' nz, c. 21. the Scottiſh laws are repealed and the 
Engliſh laws extended to Scotland, nothing, how- 


evet, is ſaid about this right of appeal, and had it | 
OT us been / 


/ 
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been then underſtood to be law, that an appeal was 
not competent from the-Scattiſh courts, it can 
hardly be ſuppoſed, that this would have paſſed 
altogether unnoticed, and a privilege granted to 
che moſt atrocious and dangerous eriminals, 
which is denied to leſſer offences. The com- 
petency of a writ of error in caſes of treaſon, 


| 1 eannot/be:doubted, and if expediency is to de- 


termine, either that writ muſt be taken away, 
or the appeal in every other caſe muſt be al- 
bowed. To adopt the former, would put the 


fſubjects of Scotland on à worſe footing than 


thoſe of England, the latter therefore ſeems to 
by the juſt and equitable concluſion; © ( 

ll 8 with the learned reporter that in 
„many (and if he pleaſes in moſt) caſes there 
His as much reaſom for receiving an appeal from 
c the court ot. guſticiaty as from the court of 
t ſeſſion; if it is thereby meant, that the right 
of carrying the judgments of both courts into 
the ſupreme court, is equally reaſonable. But, 
why, in matters where different rules of pro- 
ceeding;are laid down in reſpect of the different 
bee gte proceedings ſhould be promiſcu- 
ouſly uſed, does not appear to me equally. rea- 
ſonable. -I doubt the doctrine © that the court 
« of. ſeſſion may review the ſentences of inferior 
10 judges inflicting an arbitrary puniſſiment with- 
« out à jury — For although I contend that by 

the law of Scotland n puniſhment can be inflict. 
ed without the trial by jury, yet where they 
er ee TOE" it is proper the judg- 


ments | 


En) 


ments mould be under the theck of the. ſupreme 
court, and not only the judgment, but the evi- 
dence. of | ſuch judgment, pronounced by the 
judges in both courts, aſſuming the cognizance 
of the fact as well as of the law, ſhould be cor- 
Pepe et this is not a good reaſon for allow - 
to the ſupreme court, a power of reverſing . 
ti ard? » a jury, the evidence of which is 
not before them. The fa/libility of the | judges | 
of the court of juſliciary, mult be laid out of the 
queſtion, and unleſs parties appl 2 for redreſs. of 
injuſtice. according to the regular mode pre- 
ſcribed by law, they cannot expect to obtain it, 
more than they could, to arrive at London, from 
Edinburgh, by the way of the Eaſt Indies. 
Upon the whole, it is evident, that before the 
reformation, the conſtitution of parliament, the 
law and the practice of England were in many 
reſpects ſimilar, and particularly that a juriſdic- 
tion in the laſt reſort, was exerciſed by the 
King in parliament. That no diſtinction is drawn 
in any of the ſtatutes or books of lawyers, be- 
tween criminal and civil cauſes; on the con- 
trary that in the book of Regiam Majeſtatem, the 
progreſſion from the Baron to the Sheriff, from 
the Sheriff to the juſticiary, and from the juſ- 
ticiary to the King, is expreſſiy laid down. 
That the negative preſumption, ariſing from 
the ſilence of the records is not ſufficient to de- 
ſtroy a poſitive right, but eſpecially, when the 
ſtate of theſe records is attended to, they cannot 
* aaunitned to be evidence, either as being in 


com- 


En) 


complete, er cb vschegtieity of chern doubtful, 
Frac'it appears xoductions in parliament were 
frequent/as well astedactions in the privy coun- 
oi and from theſe ptemiſes, there ſeems to be 
2 und" for allowäng, that at and before the 
of the two kingdoms, a ſupreme juriſdic- 
| — existed, having power to reverſe che Judg. 
ments f the court 7 juſticiar. 
Halike manner, neither the utticles-of. union, 
not any ſubſequent ſtatute, take away this right, 
nad ſo conſcious were the Scottiſh lawyers of its 
exiſtenoe that within ten years after the union, 
we find crown lawyers recognizing that 
right, 9555 appeal againſt a Jan mene bf the 
court · of juſticiary ; and ſoon after wards, another 
eaſe agitated with the greateſt keenneſs, is 
brought into the houſe of en anck the judg- 
ment was re verſed.—If negative evidence is 
admifſihle, this ſeems to carry greater weight, 
chan the Whole ef the alledged blank in the re- 
cords prior to the union, nor do any of the other 
eollateral grounds urged in this report, carry 
—— weight with them, and therefore, the 
the houſe of Lotds does not, in my 
= ini N the full len h of the concluſion 
an from it by (the learned reporter, viz. 
The incompeteney ' of bringing judgments of the 
dun 9 into the houſe of lords in the laſt 
5 that judgment appears, from the words 
of it; A have been eonfined to _—_— vp #64 
te mode of bringing it into the houſe, 
en 1 „e >that it is not — 
= ö bring 
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verdict of a jury, by admitting the conſideration. 
of the evidence on which it proceeded, yet, I 
am clearly of opinion, that a reduction or a writ 
of error in parliament, lies to reverſe the final 
judgment, proceeding on ſuch verdict, for error 
in law, pearin g on the record. 

It is high time that this /upreme power 
ſhould be checked. in other reſpects, for the 
court of juſticiary, as we have already had occa- 
ſion to obſerve in the caſe of the King againſt 
M'Adam and Long, conſiders itſelf not only to 
be a court from whoſe ſentence no appeal lies, 
but to be itſelf a court of appeal, in which the 
verdicts of a jury may be opened up, and the 
judgment may be reverſed, though Nee 
in a court of independant 


bring a petition * appeal, ſo as to open up the 5 


» 
; 
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LORD MANSPIELD'«SPEBCHinkeH 
of Lords, on preſentin the-Petition' an 0 22 «Ha 
| goal 'of Jamts peach, iſt of May | 93 
29 1 hots 8. 1118) tie! L 550 950 85 4 1 9 Ae. 
6 x -+Loxn: [Lob ot norovent./ Mi on 
HAVE: in my hand 2. Petition and Appeal 
of James Bymater from à judgment of the 
Court of Juftic iary in Scotland on a4 capital con- 
viction, aste is, how far it is or is 
not to beſreceived.” 3 ad won tee 
/ 18 7538 en 1081 15 ll 4 hte £ ? BY vba 
0! ont Lond Mair. r 
My Lords, this is a Petition in the 1 50 of 
an K pot: from a ſanitende of the Court df 
Juſticiary in: Scotland, by vchich the petitioner 
is adjudged to ſuffer death. The error that is 
e 20 as ber. ug upon the re- 
cord or upon any! of the proceedings; but it is 
2 complaint of Aram ces during the trial, 
which is of this ſort. By taw; a copy of tlie panel 
of the jury is to he given to the priſoher. At the 7 
trial, the jurors are called over and the prifoner | 
is aſked one by one, whether he bas anyobjecs 
tion to them; if he has any objection, he makes 
i me d'the'rokes: — immediately of it. 8 
» the 
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the objection is 8 * go on had call 
another juror as they ſtand in the panel. It 
ſeems this juror's name was ſpelt differently by 


a a letter-or two ffom the real Seay of Selling it. 
At the trial he is called by the true ſpelling. 
He is called by the true ſpelling in the procels, 
and the priſoner; is aſked, whether he ti 

e to him; he ſays he has no objection 
at all, and conſents to bis beipg ſworn. ; If he 
had made an obj jection, as 1 have ſaid, of would 
only have concladed with calling another juror. 
The miſpelling was in his knowledge and was 
nat in the knowledge of the proſecutor: this 15 
the error affigned. An appeal in a capital caſe 
_-moſt undoubtedly upon . — error as this you 
will not allow, ; fra is really no error, and no 
objection tan now be made. it muſt be taken 
advantage of at the trial or not at all, and here it 
is expreſsly waved ;* but I onſy mention that, to 
*thew e trifling the objection is but the ob- 
ject now for your lordſhips conſide ration is not 
pon the meritꝭ om either ſide, but whether, be 
the error chat t may, this Houſe as any ju- ä 
riſdiction of the iſubject, and as this matter has | 
- zpafſeddince I had the honour to ſit in this Houſe 
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ſeveral times, I (have; as at preſent | adviſed, 
formed an opinion that the is not com- 
Peteut, and that this Houſe Has: no juriſdiction 


in any appeal in a capital caſe, for there is no 
an te go farther than the: queſtion before your 
fs calls npan me to da! By the articles of 


o an ai. anc wv a 


| ' the Court of Seſion and the Court of 
5 1 Juſticiary 
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Juſticiary! are, to all intents and purpoſes, with all 
| rights, forms, cuſtoms, manners, privileges, 
&c / to remain juſt as they were before. At the 
tim of, tbe union it was clear eſtabliſhed land | 
that that there lay an appeal from the Court of 
Seffion to the purliument of Scotland, and there: 
fore that juriſdiction devolved upon this Houſe 
from the moment of the union down to this 
2 as your lordſhips well know, and it has been 
very beneficial to that part of the kingdom. 
Appeals have regularly been brought and judged 
of from the Court of Seſſion. At the revolu- 
tion the Bill of Rights expreſsly claims as a right 
the privilege of appealing from the ſentences of | 
the Court of Seffion, but with regard to criminal 
caſes there never exiſted an idea of an appeal from 
the Court of Juſticiary before the union. They 
in expreſs words ſay there lies no appeal. There 
is not a ſingle book that ſays there does lie one. 
True BIIL or RiGHTs WHICH CLAIMS A 
RIGHT OF APPEALING IN CIVIL CASES FROM 
THE COURT or SESSION DOES NOT SAY A 
WORD OF CRIMINAL CASES, or of the Court of 
Juſticiary, and agreeable to this there has not 
exiſted an inſtance of an appeal to this Houſe 
in a criminal and capital caſe from the Court 
of Juſticiary in Scotland, ſince the union, 
and yet men have been hanged every day, and 
they have made objections below, which ob- 
jections below have not availed the. 
There never yet has exiſted an appeal here 0 


tal ſtate to your lordſhips by and by 2 only * 
M 2 that 


—— 


4 
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that is alledged to the contrary) ſo it went on to 


the yeast 1766, and in that year a very extraor- 


dinary caſe, for the atrocity of the crime and for 


the ſtarting of this objection, happened. A lady 
of family and birth was ſo far ſeduced either 


by her on wicked inclinations or by the bro- 
ther of her huſband, that they two, with an 


_ adulterous-inceſt between them ended it by the 


murtler of the huſband Being perſons of rank 
and fortune they litigated their trial, and they 


had very able counſel to aſſiſt them. They were 


ſentenced 10 death, 1 puniſhment Which was 
not too ſevere for their crimes, She pleaded 
pregnancy, She was found to be pregnant, her 


ſentence was reſpited till her delivery; It en- 


| tered into no man's head that there lay an appeal 


1 
: 
: 
7 
: 
: 
: 


to the Hauſe of I. ords that would ſuſpend the 


execution, fo the brother was executed, not 
having thought that an appeal lay to your lord- 


ſhips. By the time the lady was delivered, an 
experiment was ſuggeſted. It was during the 


receſs of parliament, and opinions (as they were 


called) were taken of counſel below ; opinions 


were taken of counſel here. Indeed 1 cannot 


call them opinions that were given, they were 
diſſettations, and the diſſertations concluded to 


try the experiment, and they ſaw no reaſon why 
an appeal ſhould not lie in a criminal as well as 
civil caſe, and that it would be terrible if it did 
not, for the Court of Juſticiary might try and 
exeeute men ho had been guilty of no crime, and 
there would be no redreſs. The ſcheme was tried, 

"It 1; ee eee 
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but the parliament not being then ſitting the 
execution would have proceed we therefore they 
petitioned the king (not in council) they peti- 
tioned the king to grant a reprieve, to permit the 
party to bring an appeal to the Houſe of Lords, 
and they lodged with the Secretary of State the 
opinions they had taken that ſeemed to be of 
that ſide of the queſtion. There was an opi- 
nion of a che, at the bar here in Eng- 
land, who moſt certainly by his opinion never 
heard a word of the laws of Scotland, or had 
an idea of what they were. Upon this petition 
a reprieve was granted, it was temporary only. 
The then Lord Advocate (Sir Thomas Miller) 
was wrote to to give an opinion upon the appeal. 
There is from him upon this ſubject as able, 
clear, deciſive and learned an opinion as there 
is upon any one ſubject or point of real hiſtory 
or law, and it is impoſſible for any man wo 
reads that report to doubt; for he ſays, I have 
directed ſearches to be made into all the records 
of parliament, I have directed ſearches into the 
records of the Court of Juſticiary, I have look 
ed into the records of council, I have looked 
into the law books; the law books (particularly 


Lord Stair) ſay expreſsly, there is no appeal in 


à criminal caſe. There is no book to be found © | 
that ever ſaid there was. There is no inſtance 
of an appeal to the Scotch parliament before 
the union. There is no inſtance of an appeal 
to the Houſe of Lords ſince the union. Be- 
lides, — inconveniences would ariſe if there 
| | was 
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was liberty for every criminal to appeal dem 2 
ſentence of condemnation. ' My Lords, upon 
full conſideration of this report, and likewiſe 
upon what they call opinions on the other fide, 
his Majeſty took the opinion of all the Lords 
of the Cabinet Council. The queſtion had 
been well conſidered, and they were unani- 


* 


* 6 mouſly of opinion, and the noble Lord who 


then ſat upon the woolſack was one, JI was an- 
other, who, upon full conviction (and J have 

| never changed m y opinion ſince, but have grown 
ſtronger and Aironger in it) adviſed his Majeſty, 
that as the crime could not call for mercy (it 

- | being of the moſt flagrant and atrocious nature) 

that there was no right to appeal to the Houſe of 


Lords; but if there had been, they certainly had no 


Fight to call upon the King to grant a reprieve. 
They could not ſtop the execution by an appeal. 
That argument affords a demonſtration that the 


hw did not give them a right to appeal; for 


wherever the law gives a right to appeal, where 


the execution can never be remedied, it is a ſtay 


, U proceedings, they cannot proceed where a 


writ of error is allowed, to execute the man in 


the mean time; but there is no way of ſtaying 

the execution by a right to appeal to a juriſ- 
diction that does not always ſit; the man is 

hanged before that juriſdiction can hear of it, 

and therefore an application to the King for a 

roprieve in aid of the juriſdiction of the Houſe 

of Lords ſhewed there could not exiſt ſuch a 

oats and therefore the * was ſuf- 
fered 


* 
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bel to erpite., The lady made ber eſcape, 1 


do not know what became of her afterwards. 


In the year 1768 there was an application by a 


gentleman at the bar who was proſecuted for 


bribery at an election; he was a member of EF 


\ againſt Jof any proceeding, that it was a cri- | 
Dempſter. ¶ minal proſecution before the Court 
of Juſticiary, and he pleaded privilege of par- 
lament in' ſtay of any farther proceeding. The 
Court of Juſticiary allowed him the privilege of | 
rliament; ſtopped further proceeding, and ad- 
journed to a particular day. An appeal from 
this interlocutory order w W ted to this 
Houſe; the Houſe: doubted of their juriſdiction 
and referred it to a committee, to examine and 
report, whether it was competent. Before that 
committee, which was extremely well attended, 1 
the whole matter was gone into with wonder 


Mackintoſh {era po and he pleaded in ſtay 


ful pains and: diligence. It was fully ar gued, | * 15 


all the records had been ſearched, 5 1 1 > 
bere a volume of the copies of the records that 


were then recited, there were the records from 


the parliament of Scotland, from the council 
every 4 7 from whence any argument 
could be drawn, and after hearing all the argu- 
ments and conſidering of all thoſe precedents, 
the Lords of the Committee, and the Houſe 
after wards were clearly of opinion that the 
order made by the Court bs Juſticiary was, 


wrong, but they were of opinion they had not 


Lag to receive the pp, » and. 1 SORE: 
7 "way | 


Any! was "kev ts er che conſideration, 
Whether the # Was competent or might be 
 Teceived," "Flere bus": Le ep ſpoke fo ow as not 

_ * Wives ſent back with. liberty to the parties, 
wa the appeal at the day to which 
the eauſe was athonrned; to pray the court to 
| reconſider whether it-was'by the common or the 
ſtatute la of Scotland upon which they founded 
IK their right to take cognizance of the ſubject; 
beeauſe there was no common law, there was 
no ſtutute law which allowed a member of 
pirlament A Privilege againſt a proſecution for 
| hs "ft Lag upon the uſage of ' parlia- 
ght Fas take copgnizance of 
irs 15 9 e's ground, and if they went 
upon that; they miſtook” it, for there is no 
of "partiament that ſays that a member of 
par rlizment ſhall not be proſecuted for "crimes. 
- Therefore it was ſent back with that direction 
| perfectly well underſtood at the time, and no 
more Jas heard of it, but all the ptecedents 
yere folly” giſeuſſed at that time, and the opi- 
nion tfiey formed was very clear that they did 
not ge to ſhe w that there was any uſage- what- 
ever of an appkal before the union ih briminal 
caſes, ' After s there came another caſe be- 
fore your 16rdfhips; and that was the caſt of the 
. Earl of *Eglington and one Campbell, and the 
court there, by 52 a doubt being ſtarted, whe- 
ther that murder was committed within the li- 
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limits of their urifdifiion;(detemhined fbr tler 
own juriſdiction. | Upon this Campbell petix- 
tioned the King; his / petition was referredi:to 
this Houſe, a committen fat} and they called 
upam the agent for 1th phodprizedds 
they thad been full ired eflallthe-dattiine 
upon this point]:ahd: tel they helib it Wich 
ſo ſtrict a rule that) the agent nt i being ready; 
reported tothe Houſe that thei/petition? 
be -diſmiſſed;{1which: the Houſe agreed td) and 
diſmiſſed che petition. Another "Take happtned 


doc after, An that: wa the very ſame priſourt 
upon the —— hen its unt 
bock the Coutt of uſticiary las is the Gier 


there) fund the indictuunt relevanted Mipon 

their Hoding the indictment tele want, therptiy = 
— petitioned: the Hen of 
Lords: Upon chat petitien being ird 
objecbed to as not competent. : henagebt gas 
called in and aſkfdiit! he. cid 2 


inſtance of amappeał to the 

land beforerthe among of to cee ofiioattis, = 
lince from —— — = 
pfoſcoutia N Pheragent aid:bb could! profiuce | 
nne vpefbibyhich-the. petition was 


eld! 


ä W e 5 


precadent there cam bei o ſuch juriſdidꝭibn 
rteneverebauing happondd; eit is deniſwghat 
neter could, beeauſe they cate even 
but it des- reſt here, nd it Harely 
Mited here, perhaps the. Froper merh od would 
been to have * this to a committee. 
"WK" 3 1 | But DN 


„* 
wk But Fapprehentl ihis patition'ougtit not to be 


received or 'countenanced ib far, as to g0 to a 
committee, after the | has recerved ſo full 


comſideration and diſcuſſion as it has. done in the 


caſe of the King . and Murdiſon, 
which was in i Upon theltenth 
of : March-17 —— abe e e en. 
The Court of Juſticiary, after the verdict) over- 
niledithe's a8 wire te to ar- 
teſd the eto djudged/theprifoner to 
deatiu From — age peaked to this 


ſentence he:a 
_ Hooſe:/ Vour lordſhips ebene, it to a com- 
| mirtee;i tho! odinmitics ted it, and up 
eee e 
be reje and rejected nd, 
(ibero4buld be ho other} that 3 
. Houſe has no 1 
16 ſtancz finally: : determined;; finally ad- 
_ judped;:and; us I faid-before,) che- Cins 
1 Gute. 5 Hireſt my propcſal to 
reje@ this p a clea- 
3 judgment H it 


; genen thete can- 
not eig ſigte doubts! 3 whether the 
1 vf à courr having jutiidictiom ould 


to the review * 7 another cott and 
1 reſtrictions and limitations, i is matter 
1 law, auc where mere is ud poſitire 

guoft depend upon muſt deridæ 
e the crearard 6F uſage: oF Spoke) /a in 
ty td en Sick 51 ot 
e ümnm⁰ zo 10} BSirr Sb ot ns ""Pravn- 


G 40 75 Vi = 
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I mentioned to your 


| dents that were laid before us. ” Three wm not. 
from before the union a ſingle; caſe of felony. or 
miſdemeanor where pr one on be an argument 


reſted or drawn to. ſupport the point. 
was what they called Repealing Dooms of For 
feiture They were acts of parliament, all 


— —— — There 
were' two inſtances that were quoted and great 


ſtreſs laid on, to ſhew that there had been at 
leaſt a notion 3 one of hem the authority of 
* neg to receive an appeal from the Court 


of Juſticiary. In the year 1713 (I lay an em- 


phaſis upon the time) the magiſtrates of 
choſe to incline to thoſe of the 
copalian perſuaſion, and the tes of Elgin 
gave to an epiſcopalian miniſter qualified under 
the AQ of Toleraton «ll chape] which they 
was 


lordſhips ſeveral precs 


% 


had given 
dis in bim and delivered the wap and — 


ficiated, it was taken up by the Procurator of 
the Kirk, and it was brough prught up by y the then 
Lord Advocate (if I do not ) as the ſub- 


F before the 
Court of Juſti - A criminal proſecution?! 
what ? becauſe 
building and the 
given it to a miniſter that was tolerated accord- 
ing to law to perform divine ſervice there; what 
was the charge? The charge was a civil queſtion -_- 
e ith Bk ey had whe 


and belonging t0'the kirk, th they had taken” 
may." | 2 


tes 


35 


the 
be 4 of 


. aw peter db dd unt deri irt toleta- 


miiiſter, and the only queſtion! was;” did it be- 


long' to the kirk or: 25 Den And was 
che petitioner to be reſtored to the poſſeſſion and 
vieted in the enjoyment of it? Times were 

then warm. When it came before the Court 
| —— they were ſtartled a little at pro- 
| ing upon this, and they faid it was a civil 
— and) the remitted it to the Court of 
— to try whether the matter in diſpute be- 
longed to the magiſtrates or the kirk. The Court 
Ff Seſſion tried and determined that it belonged 
to the kirk. This civil queſtion is carried be- 
fore the Court of Juſticiaty, and the Court of 
Juſticiary, -upon the foundation of the ſentence 
of the Goutt af Seſſion, ordered the key to be 
delivered to the procurator for the kirk, 5 be- 
Hides but, they i impoſe afine.'-'The magiſtrates 


appeal to the 'Houle'of Lords from the ſentence 


of the Court of Seſſion,” and that I might be 
cofrect Dlooked at that before 1 began to trouble 
your tordſhips.' The petition is this. An ap- 
from the ſentence of the Court of Seſſion 
ad- che proceedings of the! Cdurt of juſticiary 
e thereupon. The. order of the Houle 
" off. Edrds is reverſing ther ſentenes of the Court 
of Seſſion and annulling what was done found- 
ed theroupon, that is, the delivery of the key 
fand the fine. There are no printed caſes to be 
found in this eauſe, if they did print caſes. 
There is no objection made in the anſwer here 
0 the juriſdiction of __ ny and 1 

i BAT. 7 


17 


* 
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0 


they. could not. ue fo 
ſentence: of the Court: of 
that is built upon that, muſt fall to the grozind 


when the Houſe of Lofds had reverſed the ſen- | 


tence of the Court of Sęſſion, then there never 
was ſuch a ſentence, the original ſentence that 
the property belonged. to the magiſtrates, there 
was no appeal from and no appeal has followed it. 
There has been no attempt in a criminal 
caſe or any application to this Houſe till 1768, 
when, as I ſtated, there was a very ſimilar caſe 
occurred to me, to ſhew it in a ſtronger light. 


y the peculiarity of the law of Scotland the 
Court of Seſſion can judge of one crime, and 


that is. forgery; they examine hy depoſitions, 


and if they nd a man guilty they remit him to 

the Court 2 Juſticiary to inflict "he penalty of 

death, or a lefler puniſhment, and it goes 72 : 
do 


their ſentence to the Court of Juſticiary. 
not take upon me to ſay, whether the Court of 


Juſticiary may acquit, but within- this ewelve 
months it has been determined, that the Court 


of Juſticiary can go into no evidence. but what 
comes from the Court of Seſſion, and the judg- 


ment of the Court of Seſſion is the foundation 


for the execution of this man, if executed, be- 
cauſe, if the Court of Seſſion had acquitted 


him he never would have been ſent to the Court | 


of Juſticiary. Suppoſe a man found guilty b 
the Court of Seſſion, he appeals co the H 
of Lords, and the Houſe of Lords reverſe he 
decree of the Seſſion; is it poſſible the Court 

9 


* the een 


5 ( 94 ) 
of Juſticiary can go on with the cauſe? It is 
im pofable, © the cauſe is taken away, therefore 1 


- have always been ee cer en 


de laid upon this. | 
| Another caſe has been quoted, which undoubt- 
is not a caſe eb which is the caſe 
of Campbell of Bariſdale, in the year 17 54. In 
the year 1774, and that was a very particular caſe, 
they ſay, a petition of appeal was brought and 
given addict this' Houſe to preſent, but it 
was diſcouraged, but hopes were given of a par- 
don, and ſo it dropped and never was preſented 
now talking of an appeal, and never preſenting it, 
is an argument the other way. I perfectly re- 
member what happened upon that vaſe, it was 
pretty fingular, though it was a nice point, and 
might bear a diſcuſſion. The law of treaſon is 
now made the ſame ta all intents eee 
as it is. in England. Campbell, attainted by act 
of parliament, was brought for judgment and 


pleaded he was not the ſame perſon. In Eng- 
land the identity of the perſon muſt be tried by 


a jury, and a jury inſtantly called, and the ver- 
dict of the jury decides. In Scotland, in this 
caſe, the Court of Juſticiary ſaid no. By our 
practice the court judges of the identity, and 
therefore it is eſtabliſhed, that if a man eſcapes 
out of priſon” and is brought for execution, 
25 though bei is tried originally by a jury to fix his 
crime, he is not tried by a jury to fix his iden- 
tity, and that is the =, af it was objected, 
oo muſt follow the law of 3 for: thi 
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15 0 6f 4 this is 4 collateral point, 

o agen im to be dtecuted, and there 
1 à petition 100 0 
diſcuffed kd this for ſome time; and 1 
remernber extremely well m my Lord Hardwicke 
confulting the Duke of Argyle, the Advocate 
of Sebtland chat was then, and 1 believe the 
preſent Preſident of the Seſſion 2 myſelf, who 
was then Attorney-General, n it; and 2 
doubt aroſe, whether it was within the 7th of 
Queen Anne, and whether within the 7th of © 


brought here and 


* 


Queen Anne you mult, fellow by analogy the 
law of England, and try it by a jury; if it was 


ſo, then he could not hring a 5 2tition of appeal 


of his own head N head, he muſt d ap ly to the Attor- 
0 


' ney-General or ſomething analagous to it; but 
upon the diſcuſſion they 5 of opinion, ſo far 
as then adviſed, that an appeal will not lie, but 
that it was a collateral matter, and they were to 


go by their own law ; rand I believe Lord Hard- 5 5 


wicke ſignified to whoever had the petition in 
his hand that, as then adviſed, he thought the 


petition would not lie. As to the perſon him- 


felf there never was an idea that an appeal . 
would lie; for, ducing the late King's reign, he 
was only reprieved, and it is during this King's 
reign he is pardoned ; but he is * 5 grandſon of 
a very great kg" 7 who had behaved ex- 
tremely ill, and for ſome reaſon was left out of 
the attainder, and this lad put in by fome w_ 
take, who was only a ſchool-bo 
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